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also estopped by it, because he was a party to i, and because
estoppels ave mutnal.  If the defendant’s original claim was extin-
guished and merged in the judgment, so was the claim of the
plaintiffs so far as Smith is concerned, because it was adjudicated
in the same suit. DBut estoppels may be waived, and Smith, hav-
ing himself repudiated and waived the Massachusetts judgment, is
estopped to set it up in bar of the defendant’s sct-off. Wheelock
v. Henshaw, 19 Pick. 341, 3455 T hurlough v. Kendall, 62 Me. 166 ;
Kilheffer v. Herr, 17T 5. & R. 819.  Smith and his co-plaintiffs, dis-
regarding the Massachusetts judgment and treating it as a nullity,
attempted to recover in this action claims which were adjudicated
in that snit. The defendant tendered an Issue upon the merits,
and the cause was heard upon the facts by the referee. By their
pleadings both parties have waived the Massachusetts judgment,
and Smith, by insisting that it is invalid, is estopped to claim that
the defendant is estopped by it. A party is estopped to make an
objection inconsistent with his cause of action. Big. Est. 542. If
a party pleads a fact which he might be estopped to plead, and the
other party takes issue on the fact instead of relying on the estop-
pel, and the jury find the truth of the fact, judgment may be ren-
dered accordingly without regard to the estoppel. Com. Dig., Est.
E. 10. In this case there is an estoppel against an estoppel which
sets the matter at large. The defendant is entitled to judgment
for the amount found due on the set-off by the referee.

Case discharged.

BroperrT, J.,did not sit: the others concurred.

WATSON ». TWOMBLY.

A party may show the state of feeling of an opposing witness by cross-
examination, or by independent testimony.

For this purpose it is competent to inquire of the witness concerning
acts, declarations, and circumstances showing the existence of hostile
feelings or prejudice, and the latitude of cross-examination is not re-
stricted by the fact that the witness is a party testifying in his own
bebalf.

TrESPASS, for an assault. The action was sent to a referee.
The plaintift testified that she moved into the deiendant’s house
April 1, 1878, and occupied certain rooms; that an altercation
arosc between her and the defendant November 14, 1878, when he
committed the assanlt complained of by striking her a severe blow
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on the face, and she left the house thred days after; that the de-
fendant never had notified her to move prior to that time; that
one Sunday before the assault he had burst open a door which she
had fastened by a button because there was no other means of
keeping it shut; that in July previous she had an altercation with
the defendant, but no blows were struck; and that the assault of
November 14, 1878, was the first time the defendant ever struck
her.

On cross-examination the defendant’s counsel asked the plain-
tiff whether at any time prior to November 14, 1878, she had told
any one that the defendant had struck her and she was going to
have him arrested. The question was objected to and excluded,
and the defendant excepted. After the close of the plaintiff’s evi-
dence, the defendant offered to show by a witness then on the stand
that the plaintiff moved into the defendant’s house in May, 1878,
six weeks later than she had stated, and that the witness had put
knobs in the place of latches on the doors of the house before the
alleged bursting in of the door by the defendant; also, by another
witness, that before the alleged assault the defendant told the
plaintiff she must leave his house; also, by another witness, that
the plaintiff told her in July or August, before the alleged assault
in November, that the defendant had struck her, and she was going
to have him arrested. All this testimony was objected to and ex-
cluded by the referee, and the defendant excepted. No one was
present at the time of the alleged assault but the parties, and their
testimony was in direct conflict, the defendant testifying that he
made no hostile demonstration whatever toward the plaintiff.

Cochrane, for the defendant.
Woreester & Grafney, for the plaintiff.

CrARK, J. Evidence irrelevant to the issue may be material as
affecting the credibility of a witness, when it tends to show inter-
est, prejudice, bias, or the relationship and feelings of the witness
toward the party. Itis the right of a party to show the state of
feeling of an opposing witness, and this may be done by cross-
examination or by independent testimony. For this purpose it is
competent to inquire of the witness concerning acts, declarations,
and circumstances showing the existence of hostile feelings or prej-
udice, and the latitunde of cross-examination is not restricted by
the fact that the witness is a party testifying in his own behalf.
Brewer v. Crosby, 11 Gray 29; People v. Casey, 72 N. Y. 893, 398.
The state of mind and feelings of a witness may materially affect
his testimony, and the credit of a witness upon whose testimony
in part the issue is to be determined is not a collateral and imma-
terial matter. Martin v. Farnham, 25 N. H.195; Folsom v. Brawn,
tb. 114; Combs v. Winchester, 89 N. H. 13; Carr v. Moore, 41




June, 1881.] SNOW ». PERKINS. 493

N. H. 181; Summner v. Orawford, 46 N. H.416; Collins v. Stephen-
son, 8 Gray 488; Day v. Stickney, 14 Allen 255.

The plaintiff had testified that the assault of November 14, 1878,
was the first time the defendant ever struck her. On cross-exam-
ination, she was asked whether at any time prior to November 14,
1878, she had told any one that the defendant had struck her, and
that she was going to have him arrested. This question was
objected to and excluded, as was also evidence that the plaintiff
had made a similar statement in July or August before the alleged
agssault. The testimony was material as bearing upon the plain-
tiff’s state of feeling towards the defendant. It tended to show
that she had falsely charged the defendant with having assaulted
her prior to the time of the assault complained of ; and the fact
that she had previously falsely charged him with assaulting her
was a circumstance affecting the credibility of her testimony, which
the defendant was entitled to have considered, and all the excluded
evidence might tend to impeach the memory of the witness. How
far justice requires a tribunal to go from the issue for the trial of
collateral questions; how mnch time should be spent in the trial
of such questions; what evidence may be excluded for its remote-
ness of time or place; and what evidence is otherwise too trivial
to justify a prolongation of the trial,—are often questions of fact
to be determined at the trial. People v. Court, 88 N. Y. 486,460 ;
Gutterson v. Morse, 58 N. H. 165 ; State v. Railroad, 58 N. H. 410,
412; Plummer v. Ossipee, 59 N. H. bb, 5T; Free v. Buckingham,
59 N. H. 219, 226; Amoskeag Co. v. Head, 59 N. H. 832, 337, 888
Merrill v. Perkins, 59 N. H. 348, 345; Perkins v. Towle, 59 N. H.
588 ; Tilton v. Society, ante 877, 384. In this case the evidence
appears to have been excluded, not on any such ground of fact,
but because, as a matter of law, it was held to be irrelevant; and
on that ground the ruling was erroneous.

Faceptions sustained.

BropagrTT, J., did not sit: the others concurred.

SxOW & a. v. PERKINS.

In the absence of any special contract or custom, manure made in the
ordinary course of husbandry is regarded as a part of the realty, and
passes by a conveyance of the land without reservation.

Manure made in livery-stables or buildings unconnected with agricultural
property, and out of the course of husbandry, is personal property, and
does not pass by a conveyance of the realty as an incident to it.

When personal property lies upon land of another, an assertion of title
to it by the land-owner, and a refusal to allow the owner to remove it,
constitute a conversion.




