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were not taken from the& N. 631.v. 4 H. Theywyn Cheveley,
ainto theand driven plaintiff’s premises bybailee’s possession

143, theForN. H. 153.v. 30 damageColby,trespasser. Noyes
thetheir isfrom plaintiffthem while pasture,done by straying

toentitled compensation.
re-of did notthe ancient common law England, agistmentBy

rule have inThis originatedthe fromlieve owner liability. may
ofas aideas not now ground legal obligation.barbaric accepted

1-38, 116-119, And the be156. questionCom. Law mayHolm.
reasons, no-rule, its hasthe primitiveunsupported bywhether

customs,of common commonin the successionfoundationexisting
sentiments, in whichnecessities, or common-lawcommon many

continuous,arethatand a developmenthave an originprinciples
authorized, and inevitable.

to actual or constructivenot entitledThe was legallyplaintiff
And thethe of the defendant’s underof bailment sheep.notice

there beconditions of New agriculture,Hampshire maypresent
than in a newdefendant’s rulein the liabilityless hardship putting-

bailment, suit,beforethe allof uponthe task discovering persons-
It bein suchto cases. may reasonablyentitled necessarydamages

of cattle to anrisk thethe of entrusting custodythat irresponsible
as tobailee, their owner notshould so rest depriveupon injured

action, if theof common-law isof the benefit a baileethird persons
rule,The ancient that theto theunable damages. injuredpay

election, themaintain orat his ownertrespass againstmay,party
bailee, of modern reason as tois not so devoid aclearlyhis require

tothat it has ceased exist.decision
theJudgment plaintiff.for

sit: concurred.Stanley, not the othersJ., did

v. Marden.Smith

season,for the in theanother’s milch cow usualA person pasturing man.
owner,the isner, under an with so far with theintrustedagreement

itto lien for the ofstatutory upon chargeanimal as have a pasturing,
orowner, having rightand no title ofpersonas the thirdagainst pos-

session.

Replevin, Mrs. Munroe,Facts found a referee.for a cow. by
animal, 30,1879. cow,Theof died thenowner the Septemberthe

milk, the in the manner in whichwas plaintiff,pastured bygiving
the contractunder usual with thearemilch cows usually pastured,

20 tothe season of that Octo-for year Mayowner pasture —from
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death, the took the hisAt the owner’s cow intober 20. plaintiff
for the of de-a lien and thecharge pasturing;possession, claiming

from thefendant took her plaintiff’s premises.

Stevens, for the defendant. The camiot main­Leach plaintiff
unless he has a lien for The case showstain pasturing.replevin

him,in and he took the cow into his onno other possessionright
“this action toThe statute the owner orthat claim. gives only

245,L., s. 2.to G. e. It is sufficiententitled possession.”person
in a third It isto show immaterialdefence property person.

not,title orthe defendant has thewhether .any provided plaintiff
360;Hall, Robinson,v. 1 Pick. Waterman v. 5none.has Quincy

; 432;Penn.Reinheimer v. 35 St. v.Mass. 303 Hemingway, Taylor
1044;220; Evid., 561, 563;2True, 3N. H. Chit. Pl. Greenl. ss.27

769; 441,v.M. Co. 14 N. H.2 Pl. & Ev. Wiggin,Saund. Sanford
law,to no lien at commonof cattle are entitled even445. Agisters

have the exclusive care and of them. 3 Par.when custodythey
Willard, 183;251; v. 7 v. Har­Goodrich Gray CummingsCont.
Rideout, 242;ris, 245; Barrister,39 N. H. v.Clark v. Wills3 Vt.

not lien on224. Nor have36 Vt. stable-keepers, inn-keepers, any
250;to 3 Par.are Cont. Foxhorses which keep.they employed

41; 153;Marston,Barb. Miller v. 35 Me. Hick­v. 11McGregor,
Thomas,v. 16 Ala. 666.man

torro lien to whom cattle areThe statute except personsgive’s”“ L., 139, 2.be or boarded. G. c. s.intrusted to pastured Being
law, the statute should be construedin of common strict-derogation

“Abbott, N. H. To intrust is tov. 43 68. deliver inWendellly.
“of,”trust,” to the care to commit to another with con-“to confide
Diet. ofWebster’s these defi-fidence in his Taking anyfidelity.”

nitions, to that class of casesthe statute wherelargeapplies very
cattle,beef,stock, and are thepasturedsheep, young byespecially

owner, and are under the carea distance from the orseason at
of the and to a class of casesof the owner pasture, largecustody

not wanted for use are intrustedand other stock tohorses'where
time,or some butboard for the winter definite doessome toperson

cows,the of milch whereto cases likenot ordinary pasturingapply
milk,his tothe cow intoowner takes possession nightthe every

each it extra feed and saltit to and fromdrives pasture day, gives
and, fact, allin exercises the care and overcustodywhen necessary,

the whole season. The owner ofone exercisesit that duringany
in this is held liable for allstockmilch cows and waypastured

them, that in thethe arecaused ground they legalby upondamage
owner, and under his and control.of the custodygeneralpossession

he is held to be the30 N. H. 154. Andv. Colby, occupierNoyes
deficient fences.close, for causedthe and liable byof damages

521; L., 142,Bucklin, G. c. s. 19. This con-N. H.v. 7Tewksbury
in its to ata lien com-makes the lien requisitesstruction analogous

to show that the cowThere was no evidencemon law. tending
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in sense intrusted to the care of the Sar­was just plaintiff.any
Usher, statute,N. H. 291. Thev. 55 asgent originally passed,

the lien should continue “until saidprovided person voluntarily
animals,”the of said a in­relinquished possession affording strong

ference that the the lien must thehave andclaimingparty custody
1863,of them. Laws c. 2734.possession

lien forA milch cows would be inconsistent with theirpaskning
use. The iscontract for from 20 toinvariably pasturing May

20October of each with ofthe the owner to enteryear, right
the eachclose take the cow home to his barn each andday, night

chooses,it till next or as as he and take all.keep morning, long
contract,Thus,the income. the the theowner has exclusiveby

care, and of the animal more than half the timecustody, possession
on his own all,and its entire use. If the lien exists at itpremises,

and,season,bemust held to exist the entire as a conse­during
to itthe the to take exclusive igivequence, holdingparty right posses-

sion at time. such at time theany Taking possession any during
‘term would be in direct violation of the owner’s to use underright

contracts.such The contract is for the to feed and useright pas­
extent,ture land to a limited and not to have specific keptproperty

the owner of the The hirer can have a different cowby pasture.
the contract,in each or theweek month under it apasture being

cows,tocontract a ofcertain number and not ones.pasture specified
the hirer of for one milch shouldcow aSuppose pasturing pasture

1,different one each week until and at the end ofOctober each
sell to a bonaweek and own none after 1:Octoberpurchaser,fide

which cow would the lien exist if not enforced till Octoberupon
further, cow, 20,20? eachthat October was in theSuppose,

of some other who claimed to hold them for a lien:pasture person,
how could the of it ?hold'er the lien enforce The statute wasprior

in of the decisions in Clark v. Ride­probably passed consequence
out, 332,Wilkins, N. inand Cross v. 43 H. order to extendsupra,

those,lien toa cases in itssimilar to and toanalogous requisites
liens at common wouldlaw. A different construction rise togive

merit,controversies without and encumber a classmany large
actual,of in the and of theproperty rightful custody possession

withowner an unrecorded lien. The statute that theprescribes
“lien shall exist until are or tendered.”all Aproper charges paid

.cow,of a milcli in the actual of thepurchaser rightful, possession
season, safe,owner inthe order to be would have to ascer-during j

tain where the was and owned thecow who and/pastured, pasture,
lien,a for inrelease of the or the advance.get pasturingpay

No decision can be found in a lienreported any jurisdiction giving
it,to the milch cows. The statute soof farpasturer only giving

Maine, 1872, ; 1873,find,as c.we can of 27 c. 125.being, —Laws
cases,If the had intended to include such wouldlegislature they

have similar to the Maine statutes:adopted language “Any person”feeds,who shall a lien.or shelters animals havepastures,
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Carr, Kimball,v.for the cited 23plaintiff, YoungShirley &
195; Ham,Allen v. 63 Me. 534.Penn. St.

Doe, L.,theThe first section of lien law e.C. J. 139)(G. gives,
a lien the of his evenupona boarding-housekeeper ba’ggage guest,

is, sense,in certain in thethe a constant ofif possessionbaggage
notowner, and is in the house. What­its although continuallyit

be the of interested when theever legal rights any party bag­may
boarder,it, out of theor a of carried house the in thepart bygage,

businéss, him,course of his has been sold orusual or unusual by
creditors, there be kindhis well a lien of some asattached mayby

boarder, and third no title or ofthe persons having rightagainst
of theand some lien intended to es­right legislaturepossession:

lien, four,is no such constructive notice of the fortablish. There
law;in other cases but itor as under liendays', theninetysixty,

toof the a lien on the boarder’swas the legislature givepurpose
as him and third no titleat least against persons havingbaggage,

extent,to some the lien wouldor of although, gen­possession,right
isone. It consistent with some ofbe a shifting changeerally

is to the nature of the andIt adapted subject-matter,apparel.
andreasonable use of his Andthe boarder’s expected property.

cow,be an unrecorded lien on milchas well athere may pastured
manner, as on a boarder’s to his cus­in the usual baggage, subject

.use­tomary
creditor no construct-or would have hadIf a attachingpurchaser

lien,the the season ornotice ofive plaintiff’s during pasture any
afterwards,it, there is no reasonof or the shouldplaintiffwhypart

season,lien, asthat the defendant who hashave no againstduring
in conflict with the The ofinterestno plaintiff’s. daily right the';

cow from the usual andtake the forto pasture, proper;owner a
lien,with a as the of a hoarder!is as consistent daily rightpurpose,

of his his Avarious articles fromto baggage boarding-housecarry
thecase did intend to withhold allneither legislatureIn security

creditor, or to the debtor of all and usethefrom deprive possession
of his property.

was not the tenant or of theMunroe plaintiff’sMrs. occupant
their contract he assumed some inobligation regardBypasture.

of the fence. And there is no authorized dis-theto sufficiency
it can be held that the was not awhichtinction on plaintiff person

to becow was “intrusted within the mean-the pastured,”to whom
The statute does not exclude a lienthe law.of expressly.ing

month,or boardcontract is to an animal a athe pasturewhen
week, of successive or when the owner is toa or parts days,day,

of it a of there isuse and andthe possession part every day;have
creditor,of an intent to in suchevidence leave thenot satisfactory

this, There is no be-without questioncases as equitable security.
Mrs. Munroe’s does notand administrator. Itthetween plaintiff

administrator,is or that thethere anthat plaintiff infringedappear
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cow into his at the deathone’s theby taking possession,any right
owner, the theof before end of season. From histhe pasture pos-

session, took cow withoutthe defendant the Howeverright. qual-
be,lien it is a whichthe defendantified the may securityplaintiff’s

The did notcannot the toplaintiff relinquishdispute. possession
■which, lien,virtue of his he was entitled as the defend-againstby
ant.

theJudgment plaintiff.for
Stanley Blodgett, JJ., did not sit:and the others concurred.

Ely v. Curtis.

acreated,a debt and ofThe which is it indischarge preventedfraud by
5117, isSt., actual,under U. S. Rev. s. and not mere fraudbankruptcy,

in law.

Assumpsit. The contended that debt was not dis-theplaintiff
thein because created defendant’s fraud.bycharged bankruptcy

a referee.Facts found by

Barnard, for theBarnard Sg plaintiff.

Sanborn,hi. for the defendant.B. S.

actual,Doe, The fraud must be andC. J. not mere fraud in
704;Clark, Stix, 1,v. 95 U. S. v.law. Neal 99 U. S. 7. TheWolf

evidence, and has notreferee has decided thereported general
of fraud.question

Case discharged.
Stanley JJ.,didBlodgett, notand sit: the others concurred.

RogerCarr v. Ins. Co.Williams

Philadelphia.v. FireCarr Association of

insurer,loss,of contains statementgivena notice to an a thatWhen
not the was informed,the was and that insurerproperty occupied,

not bewas that the wouldissued, occupied,when the policy property
liability hishis on the that consentgroundthe reply denyinginsurer’s

theendorsed on evidence of the fact of informationpolicynot iswas
the andnotice,in not denied in the reply.alleged

LX. 34YOL.


