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wyn v. Cheveley, 4 H. & N. 631. They were not taken from the
bailee’s possession and driven into the plaintiff’s premises by a
trespasser. Noyes v. Colby, 30 N. H. 143, 153. TFor the damage
done by them while straying from their pasture, the plaintiff is
entitled to compensation.

By the ancient common law of England, agistment did not re-
lieve the owner {rom liability. This rule may have originated in
barbaric ideas not now accepted as a ground of legal obligation.
Holm. Com. Law 1-88, 116-119, 1566. And the question may be
whether the rule, unsupported by its primitive reasons, has no
existing foundation in the succession of common customs, common
necessitics, or common sentiments, in which many common-law
principles have an origin and a development that are continuous,
authorized, and inevitable. ’

The plaintiff was not legally entitled to actual or constructive
notice of the ballment of the defendant’s sheep. And under the
present conditions of New Hampshire agriculture, there may be
Iess hardship in the defendant’s liability than in a new rule putting
the task of discovering the bailment, before suit, upon all persons
entitled to damages in such cases. It may be reasonably necessary
that the risk of entrusting the custody of cattle to an irresponsible
bailee, should so rest upon their owner as not to deprive injured
third persons of the benelfit of a common-law action, if the bailee is
unable to pay the damages. The ancient rule, that the injured
party may, at his election, maintain trespass against the owner or
his bailee, is not so clearly devoid of modern reason as to require &
decision that it has ceased to exist.

) Judgment for the plaincif.

STANLEY, J., did not sit: the others concurred.

SMITH v. MARDEN.

A person pasturing another’s milch cow for the season, in the usual man,
ner, under an agreement with the owner, is so far intrusted with the
animal as to have a statutory lien upon it for the charge of pasturing,
as against the owner, and third person having no title or right of pos-
session.

RErLEVIN, for a cow. [facts found by a referee. Mrs. Munroe,
the owner of the animal, died September 30, 1879. The cow, then
giving milk, was pastured by the plaintiff, in the manner in which
milch cows ave usually pastured, under the usual contract with the
owner for the pasture scason of that year—from May 20 to Octo-
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ber 20. At the owner’s death, the plaintiff took the cow into his
possession, claiming a lien for the charge of pasturing; and the de-
fendant took her from the plaintiff’s premises.

Leach & Stevens, for the defendant. The plaintiff cannot main-
tain replevin unless he has a lien for pasturing. The case shows
no other right in him, and he took the cow into his possession on
that claim. The statute gives this action only to the “owner or
person entitled to possession.” G. L., e. 245, 5. 2. It is sufficient
defence to show property in a third person. It is immaterial
whether the defendant has.any title or not, provided the plaintiff
has none. Quincy v. Hall, 1 Pick. 860: Waterman v. Robinson, 5
Mass. 808 ; Reinheimer v. Hemingway, 35 Penn. St. 432; Taylor v.
True, 27 N. H. 220; 3 Chit. PL. 1044; 2 Greenl. Evid., ss. 561, 563 ;
2 Saund. Pl. & Ev. 769; Sanford M. Co. v. Wiggin, 14 N. H. 441,
445, Agisters of cattle are entitled to no lien at common law, even
when they have the exclusive care and custody of them. 8 Par.
Cont. 2515 Goodrich v. Willard, T Gray 183; Cummings v. Har-
ris, 8 Vt. 245 ; Clark v. Bideout, 839 N. H. 242; Wells v. Barrister,
36 Vt. 224. Nor have stable-keepers, not inn-keepers, any lien on
horses which they are employed to keep. 8 Par. Cont. 250 ; Fox
v. MeGregor, 11 Barb. 41; Miller v. Marston, 35 Me. 168 ; Hick-
man v. Thomas, 16 Ala. 666.

. The statute gives no Hen except to persons to whom cattle are
“intrusted ” to be pastured or boarded. G.L.,c. 189, s. 2. Being
in derogation of common law, the statute should be construed strict-
ly. Wendell v. Abbott, 48 N. H. 68. To intrust is “to deliver in
trust,” “to confide to the care of,” “to commit to another with con-
fidence in his fidelity.” Webster’s Dict. Taking any of these defi-
.nitions, the statute applies to that very large class of cases where
stock, especially sheep, beef, and young cattle, are pastured by the
season at a distance from the owner, and are under the care or
custody of the owner of the pasture, and to a large class of cases
where horses and other stock not wanted for use are intrusted to
some person to board for the winter or some definite time, but does
not apply to cases like the ordinary pasturing of milch cows, where
the owner takes the cow into his possession every night to milk,
drives it to and from pasture each day, gives it extra feed and salt
when necessary, and, in fact, exercises all the care and custody over
it that any one exercises during the whole season. The owner of
milch cows and stock pastured in this way is held liable for all
¢ damage caused by them, upon the ground that they are in the legal
" possession of the owner, and under his general custody and control.
Noyes v. Colby, 30 N. H. 164. And he is held to be the occupier
of the close, and liable for damages caused by deficient fences.
Tewksbury v. Bucklin, T N. H.521; G. L., ¢. 142, 5. 19. This con-
struction makes the lien analogous in its requisites to a lien at com-
mon law. There was no evidence tending to show that the cow
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was in any just sense intrusted to the care of the plaintiff. Sar-

gent v. Usher, 55 N. H. 291. The statute, as originally passed, .
provided the lien should continue “until said person voluntarily .
relinguished the possession of said animals,” affording a strong in-
ference that the party claiming the lien must have the custody and

possession of them. Laws 1868, . 2734,

A lien for pasturing milch cows would be inconsistent with their .
use. 'The contract is invariably for pasturing from May 20 to:

October 20 of each year, with the right of the owner to enter
the close each day, take the cow home to his barn each night and
keep it till next morning, or as long as he chooses, and take all.
the income. Thus, by the confract, the owner has the exclusive
care, custody, and possession of the animal more than half the time
on his own premises, and its entire use. If the lien exists at all, it
must be held to exist during the entire season, and, as a conse-
quence, to give the party holding it the »ight to take exclusive posses-
sion at any time. Taking such possession at any time during the
term would be in direct violation of the owner’s right to use under
such contracts. The contract is for the right to feed and use pas-
ture land to a limited extent, and not to have specific property kept
by the owner of the pasture. The hirer can have a different cow
in the pasture each week or month under the contract, it being a
contract to pasture a certain number of cows, and not specified ones.
Suppose the hiver of pasturing for one milch cow should pasture a
dilferent one each week until October 1, and at the end of each
week sell to a bona fide purchaser, and own nonc after October 1:
upon which cow would the lien exist if not enforced till October
20? Suppose, further, that each cow, October 20, was in the
pasture of some other person, who claimed to hold them for a lien:
how could the holder of the prior lien enforce it ? The statute was
probably passed in consequence of the decisions in Olark v. Ride-
out, supra, and Cross v. Wilkins, 43 N. H. 382, in order to extend
2 lien to cases similar to those, and analogous in its requisites to
liens at common law. A different construction would give rise to
many controversics without merit, and encumber a large class
of property in the actual, rightful custody and possession of the
owuner with an unrccorded lien. The statute prescribes that the
lien shall exist ¢ until all proper charges are paid ortendered.” A

purchaser of a milch cow, in the rightful, actual possession of the .
owner during the season, in order to be safe, would have to ascer- )

tain where the cow was pastured, and who owned the pasture, and,
get a release of the lien, or pay for the pasturing in advance.

No reported decision can be found in any jurisdiction giving a lien
to the pasturer of milch cows. The only statute giving it, so far
as we can find, being,—Laws of Maine, 1872, ¢. 27; 1873, ¢. 125.
If the legislature had intended to include such cases, they would
have adopted langnage similar to the Maine statutes: “Any person
who pastures, feeds, or shelters animals ” shall have a lien.

P
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_ Shirley & Carr, for the plaintiff, cited Young v. Kimball, 23
Penn. St. 195; Allen v. Ham, 63 Me. 534. ‘

Doz, C.J. The first section of the lien law (G. L., ¢.189) gives.
a boarding-house keeper a lien upon the baggage of his guest, even
if the baggage is,in a certain sense, in the constant possession of
its owner, and although it is not continually in the house. What-
ever may be the legal rights of any interested party when the bag-
gage, or a part of it, carried out of the house by the boarder, in the
usual or unusual course of his businéss, has been sold by him, or
attached by his creditors, there may well be a lien of some kind as
against the boarder, and third persons having no title or right of
possession : and some right of lien the legislature intended to es-
tablish. There is no such constructive notice of the lien, for four,
sixty, or ninety days, as in other cases under the lien law; but it °
was the purpose of the legislature to give a lien on the boarder’s
baggage, at least as against him and third persons having no title
or right of possession, although, to some extent, the lien would gen-
erally be a shifting one. 1t is consistent with some change of
apparel. It is adapted to the nature of the subject-matter, and
the boarder’s reasonable and expected use of his preperty. And
there may as well be an unrecorded lien on a milch cow, pastured
in the usual manmner, as on a boarder’s baggage, subject to his cus-

! tomary use. !

If a purchaser or attaching creditor would have had no construct-
ive notice of the plaintiff’s lien, during the pasture season or any
part of it, or afterwards, there is no reason why the plaintiff should
have no lien, during that season, as against the defendant who has
no interest in conflict with the plaintiff’'s. The daily right of the:
owner to take the cow from the pasture, for a usual and proper;
purpose, is as consistent with a lien, as the daily right of a boarder;
to carry various articles of his baggage from his boarding—house.(
In neither case did the legislature intend to withhold all security
from the creditor, or to deprive the debtor of all possession and use
of his property.

Mrs. Munroe was not the tenant or occupant of the plaintiff’s .
pasture. By their contract he assumed some obligation in regard
to the sufficiency of the fence. And there is no authorized dis-
tinction on which it can be held that the plaintiff was not a person
to whom the cow was “intrusted to be pastured,” within the mean-
ing of the law. The statute does not expressly-exclude a lien
when the contract is to pasture or board an animal a month, a
week, a day, or parts of successive days, or when the owner is to

. have the use and possession of it a part of every day; and there is
" not satisfactory evidence of an intent to leave the creditor, in such
cases as this, without equitable security. There is no question be-
tween the plaintiff and Mrs. Munroe’s administrator. It does not
appear that there is an administrator, or that the plaintiff infringed
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any one’s right by taking the cow into his possession, at the death
of the owner, before the end of the pastuve season. From his pos-
session, the defendant took the cow withont right. However qual-
ified the plaintiff’s lien may be, it is a security which the defendant
canunot dispute. The plaintiff did not relinquish the possession to
which, by virtue of his lien, he was entitled as against the defend- -
ant.

Judgment for the plaintiff.

STANLEY and Bropeurt, JJ., did not sit: the others concurred.

ErLy v». CURTIS.

The fraud by which a debt is created, and a discharge of it prevented in
bankruptey, under U. 8. Rev. St., 5. 5117, is actual, and not mere fraud
in law.

Asgsompsrr.  The plaintiff contended that the debt was not dis-
charged in bankruptey because created by the defendant’s fraud.
Facts found by a veferee.

Barnard & Barnard, for the plaintiff,
H. B. 8. Sanborn, for the defendant.

Dog, C. J. The fraud must be actual, and not mere fraud in
law. Nealv. Clark, 95 U. 8.704; Wolf v. Stiz,99 U.S.1,7. The
referee has reported evidence, and has not decided the general
question of fraud.

Case discharged.

StaNLEY and BLODGETT, 4J.,did not sit: the others concurred.

CARR #». Roerr Wrirniams Ixs. Co.
CARR ». FIRE ASSOCIATION OF PHILADELPHIA.

‘When a notice of loss, given to an insurer, contains a statement that
the property was mot occupied, and that the insurer was informed,
when the policy was issued, that the property would not be occupied,
the insurer’s reply denying his liability on the ground that his consent
was not endorsed on the policy is evidence of the fact of information
alleged in the notice, and not denied in the reply.
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