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all of which must be regarded as charitable objects. The balance
of the sum of $38,200 is bequeathed mostly to relatives by blood or
marriage. Some small sums, in the aggregate not large, are given
to persons not denominated in the will as relatives,—as, for exam-
ple, $300 to Mrs. Ruth Cox, of Holderness, a woman then upwards
of one hundred years of age, the apparent object of the bequest
being for her relief and comfort in her extreme old age, and hence
within the line of charitable gifts. His intent as thus disclosed
appears to have been to distribute his property to his relatives and
for charitable objects; and we think it is a fair construction of
the residuary clause, to hold that the trustees might distribute the
remainder of his estate to such relatives within the statute of dis-
tributions (" Varrell v. Wendell, 20 N. H. 431) as are needy, and to
such charitable objects as he gave specific legacies to. The use of
the word “relatives ” excludes all others as individuals. In author-
izing his executors to dispose of the remainder to the distributees
in such sums as in their judgment shall be best, he evidently had
in view the necessities of his relatives, as well as the comparative
claims for benevolent support of charitable institutions. The
coupling of the provision in the same clause, that his son-in-law
might take $3,000 of the residue in case of need, gives additional
strength to this construction. The use of the conjunction “and”
in the clause “among my relatives and for benevolent objects,”
shows that the testator did not intend to give this large sum
wholly to his relatives, nor wholly to charitable institutions, but to
both objects in such sums as the executors should judge best.

On the question whether a bequest for-a benevolent purpose,
not charitable in the technical sense, would be void, we express no
opinion. ' :

4. The question whether parol evidence is admissible for any
purpose in giving construction to the will, will be considered when
such evidence is produced. '

Case discharged.

STANLEY, J., did not sit:" the others concurred.

Horr ». GAGE.

‘When the plaintiff seeks to remove the bar of the statute of limitations
by proof of a new promise by implication from an acknowledgment of
the debt, the evidence should show an admission of a previous subsist-
ing debt, which the defenidant is liable and willing to pay. )

The taking of security from the principal by a surety upon a promissory
note is not of itself an admission to the holder of an indebtedness
which the surety is liable and willing to pay sufficient to remove the
bar of the statute of limitations.

\
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ASSUMPSIT, on a promissory note for $2,200, dated April 11,
1873, payable on demand with interest annually, and signed by C.
& J. C. Gage, and the defendant, Isaac K. Gage. Plea, the gen-
eral issue and the statute of limitations. C. & J. C. Gage were
the principals on the note, and the defendant was surety. Two
payments were made in 1878 by J. C. Gage, which were endorsed,
but nothing has been paid by the defendant.

The plaintiff claimed a new promise by the defendant; and to
prove it, he testified that at one time he called on J. C. Gage, when
the defendant was present, to make a payment, and Gage replied,
“You are well (Jnouéh you need not be afraid; you wait and you
shall have your pay.” The conversation was with J. C. Gage, and
the defendant said nothing. He also testified that, at another
time, in 1879, before the note was six years old, he told the de-
fendant that J. C. Gage had paid something on the note, and
promised to pay more when he sold his shooks; that the defendant
said he did not believe he got much for his shooks, for they were
not very good.

Subject to the defendant’s exception, the plaintiff introduced a
mortgage, dated May 19, 1877, and given by C. & J. C. Gage to
the defendant to indemnify him against his liability as surety on
sundry notes, among them the note in suit. The defendant, June
25, 1877, assigned it to the Penacook Savings Bank. The plain-
tiff then testified that after the assignment to the bank he asked
the defendant if he held his pro 7ate with the bank, to which the
defendant replied, “I cannot tell. You can ask Butler; he can tell
more particularly.” On cross-examination, the plaintiff testified
“the note was given for the debt of C. & J. C. Gage. I supposed
the defendant was surety. I don’t think the defendant was pres-
ent when either payment was made on the note. The conversa-
tion with J. C. Gage was in the ottice. The defendant was at the
desk writing, and within ten feet of him. Nothing was said, only
I wanted my money. X don’t know whether anything was said
about the note. I was riding with the defendant once, and he
introduced the subject by asking if J. C. Gage had paid any money
lately. I told himm he had agrecd to pay some. The defendant
never said he would pay the note. He never indicated any willing-
ness to pay it. T don’t remember that I ever asked him to pay it,
or that he ever promised to pay it. In the summer of 1879, atter
the note was six years old, he said J. C. GGage had gone to the
beach, and he should think he had better sell off his property and
pay up his debts.”

The plaintiff having rested, the defendant moved for a nonsuit
on the ground that there was no competent evidence to show a
new promise. The motion was denied, and the defendant ex-
cepted.

The court instructed the jury, that, to recover, the plaintiff must
prove an acknowledgment of the debt, and a promise to pay within
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six years next before the commencement of this suit; that if they
found that the defendant did acknowledge the debt within that
period, that wounld be evidence for them to consider on the question
of a promise to pay, and it would be competent for them to find a
new promise from that fact. To the instruction, that if the jury
found an acknowledgment they might consider it as evidence on
which to find a new promise, the defendant excepted.
Verdict for the plaintiff, and motion for a new trial.

N. Butler, for the defendant. 1. The motion for a nonsuit
should have been granted. There was no evidence from which a
new promise could be raised by implication of law. In the leading
case of Bell v. Morrison, 1 Pet. 862, Mr. Justice Story says,—If
there be no express promise, but a promise is to be raised by im-
plication of law from the acknowledgment of the party, such
acknowledgment ought to contain an unqualified and direct admis-
sion of a previous subsisting debt, which the party is liable and
willing to pay. If the expressions be equivocal, vague, and indeter-
minate, * * * they ought notto go to a jury as evidence of a
new promise.” This appears to be the well established and recog-
nized rule. Russell v. Copp, 5 N. H. 155; Bank v. Sullivan, 6 N.
H. 185,186 ; Blair v. Drew, 6 N. H. 247; Kitétredge v. Brown, 9
N. H. 877 ; Ventris v. Shaw, 14 N. H. 425; Manning v. Wheeler,
18 N. H. 487; Douglas v. Hikins, 28 N. H. 33 ; Jones v. Jones, 21
N. H. 222; Allen v. Webster, 16 Wend. 284; Ang. Lim., ss. 212,
218, and notes; 2 Greenl. Evid., s. 440, and notes; 1 Sm. L. .
C. 823 ; Batchelder v. Batchelder, 48 N. H. 28. The facts of
this case do not bring it within any of the cases in which the facts
have been held sufficient to raise an implication of a new promise.
But it was claimed at the trial that the defendant by his silence
admitted the debt. The plaintiff’s evidence was, that the defend-
ant was writing at his desk; that the conversation was between
the plaintiff and J. C. Gage, and the defendant said nothing. The
plaintiff was asking J. C. Gage for mone¥, and nothing was said
about the note. The defendant was attending to his own busi-
ness, and it does not appear that his attention was called to the
conversation, or even that he heard it; but admitting that he did
hear it, nothing was said which called on him to speak. The silence
of the party is not evidence against him, unless the circumstances
call for some reply. Corser v. Poul, 41 N. H. 29; Clement v.
Brooks, 18 N. H. 96. What should the defendant have said ? He
could not deny his liability, because the note was not then six
years old, and he was not called upon to extend or renew his lia-
bility. In Whipple v. Stevens, 22 N. H. 219, a partial payment
on a note by the surety in the presence of the principal, who said
nothing, was held to afford sufficient ground for an inference of a
new promise as to the principal. Simpson v. Currier, ante 19.

2. The mortgage from C. & J. C. Gage to the defendant was
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improperly admitted. It had no tendency to prove a new promise.
A person sued upon a note, who has given no mortgage to secure
it, may avail himself of the statute of limitations as a bar to any
action upon the note after six years. Sawvings Bank v. Ladd, 40
N. H. 459. The defendant’s contract was, to be liable on the note:
for six years unless it was sooner paid. Sawings Bank v. Ladd,
40 N. H. 465.

The mortgage was made May 19, 1877, and assigned to the bank
June 25. 1877, nearly two years before the note in suit became six
years old. The defendant took the mortgage to secure himself
against his then existing liability on this and other notes. It was.
not made to secure payment of the note, but to indemnify the
defendant against his liability, which ceased when the note became
six years old. There is nothing in this transaction tending to
prove a new promise, or a willingness on the partof the defendant
to extend his liability beyond the six years. As to the other con-
versations between the plaintiff and the defendant, there is nothing
amounting to even an admission of liability by the defendant, and
nothing which can be tortured into an indication of willingness to

ay.

P %‘he instructions to the jury stated only half the rule. A bare
acknowledgment of the existence of the debt, without something
indicating an intention or a willingness to pay, is not competent.
evidence of a mew promise. The defendant could not, without
being guilty of falsehood, deny the existence of the note in suib;
but is the fact that he was not guilty of such falsehood evidence
from which a new promise can be found?

8. C. Bustman and Pike § Parsons, for the plaintiff. 1. On
the motion for a nonsuit, if there was any competent evidence be-
fore the jury from which they could come to the result reached,
the verdict must stand. Dailey v. Blake, 35 N. H. 29; Page v.
Parker, 43 N. H. 363.

2. The admission of a debt is evidence from which a new prom-
ise may be inferred. If there are no rebutting denials of an inten-
tion to pay, the acknowledgment that the debt is still existing will
authorize the jury to infer a new promise. Eweter Bank v. Sulli-
van, 6 N. 11. 124 ; Stanton v. Stanton, 2 N. H. 426 ; Ventris v. Show,
14 N. H. 422. The conversation in the counting-room was in the
presence of the defendant. There was a repcated demand for pay-
ment, and repeated assurances by J. C. Gage that the plaintiff was.
secure, and should be paid if he would wait. The jury were ab
liberty to find whether the defendant heard the conversation and
understood it. If e did, he knew that the plaintiff delayed in
consequence of these assnrances, and, by not manifesting any objec-
tion, he is estopped to deny that he did not adopt them. Mere
silence is often the best indication of an estoppel, though mere
silence may not amount to an acceptance of a contract.

-
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8. Part payment is evidence from which the jury must infer a
mnew promise to pay the balance. Jones v. Jones, 21 N. H. 219.
Such a payment was made by C. & J. C. Gage. If this payment
was made with the knowledge and consent of Isaac K. Gage, so
that he adopted the payment, then the jury would be bound to
find a new promise from that payment. In the conversation when
Tiding with the plaintiff, the defendant asked the plaintiff about
this payment, introducing the subject himself. He could have
known of the payment only from C. & J. C. Gage. From this the
jury were at liberty to infer that he sanctioned and adopted the
payment; and if he did, the verdict must stand.

4. The acknowledgment may be to a third person. Titus v.
Ash, 24 N. H. 829.. May 19, 1877, Isaac K. Gage received from
C. & J. C. Gage a mortgage of $30,000 of real estate to save him
harmless from having signed a number of notes, among them the
one in question.

The mere receiving of the mortgage was an allegation on the
part of Isaac K. Gage to C. & J. C. Gage that the debt to Holt
‘was an existing debt, which he was liable and willing to pay with-
out any qualification. The declaration, then, must enure for the
benefit of the plaintiff under the decision already cited. It is not
the case of a mortgage made by a co-signer to the holder of the
mote, as in Savings Bank v. Ladd, 40 N. H. 459. It is an act in
which he participated, and which would have no force without his
assent. It is an act by which the property of the principal signers,
on which the plaintiff had a right to rely for the payment of his
«debt, is withdrawn from the fund to pay his claim, unless our view
is sustained. If the defendant can thus, by an instrument pur-
porting to secure this very liability, abstract all the property of
the principals and apply it to such claims as he chooses, and reject
all others, at the same time denying his further responsibility, he
is allowed to convert what was apparently a matter of protection
into an instrument of devastation. Had the plaintiff’s note not
been mentioned in the deed, he would have naturally heeded the
warning and sued the defendant at once. But this is not all:
June 25, 1877, the defendant executed an assignment of this mort-
gage to the Penacook Savings Bank, the largest holder of the
endorsed notes. The assignment was as follows:

“Be it known that I, Isaac K. Gage, within named, in consid-
eration of five hundred dollars to me paid by the ¢ Penacook Sav-
ings Bank,” a corporation duly organized under the laws of the
State of New Hampshire, and doing business in Concord in the
county of Merrimack, do hereby grant and assign to said ¢ Pen-
acook Savings Bank’ all my right, title, and interest in and to the
within written mortgage and the premises therein described, to be
held by said ¢bank’ for the same purposes and to secure the same
debts and labilities for which the same was made, and for which

L
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I have hitherto held the same. Witness my hand and seal this.
26th day of June, A.D. 1877. Isaac K. Gage [L.s.]”

This was not vecorded $ill March 9, 1880. This is a distinct
and explicit recognition over his own hand of the then existing
indebtedness. It is apparently designed for the protection of Holt
just as much as for the bank. There can be no question that, so
far as the notes held by the bank are concerned, their validity was
recoghnized and remewed. Yet to exclude the note of Holt is to
give to the bank greater rights than was designed. The bank has.
foreclosed the mortgage. If the Tlolt note is not a liability of
(Gage, then the bank can make a larger application of the fund to
its own claims. Hence, perhaps, the concealment of the transfer.

5. The charge of the judge, though very briefly stated in the
case, 18 not erroneous, but corresponds with the law as stated im
the cases cited.

SmrrH, J. In Stanton v. Stanton, 2 N. H. 425, decided in
1822, and in Adtwood v. Coburn, 4 N. TL. 815, decided in 1828, it
was held that a simple acknowledgment of a debt docs not take a.
case out of the statute of limitations; but such acknowledgment is.
evidence from which a jury may, if there be nothing to rebut it,
presume a promise to pay which will take the case out of the
statute. 'These are the only cases in our reports where the doc-
trine of the early English cases, that a mere acknowledgment of a.
debt is evidence from which a new promise may be inferred, is
upheld.  Heylin v. Hastings, 1 Ld. Raym. 421—8. (., Carth.
470, and Comyns 54: Sparling v. Smith, 1 Ld. Raym. 741; True-
man v. Fenton, Cowp. 548; Anon., 1 Salk. 1564; Gofton v. Mill, 2.
Vern. 1415 Mountstephen v. Brooks, 8 B. & Ald. 141.

In Bell v. Morrison, 1 Pet. 862, decided in 1828, it was held,
that, when the bar created by the statute of limitations is sought
to be removed by proof of a new promise by implication from the
acknowledgment of the party, such acknowledgment ought to
contain an unqualified and direct admission of a previous subsist-
ing debt which the party is liable and willing to pay. Subsequent
cases in our own reports have followed the decision in Bell v.
Morrison.  Russell v. Copp, 5 N. H. 154; DBank v. Sullivan, 6
N. H. 124, 1385 ; Blair v. Drew, 6 N. H. 285, 247; Fastman v.
Walker, 6 N. H. 867 ; Kittredge v. Brown, 9 N. H. 877 ; Ventris v.
Shaw, 14 N. 1L. 422 ; Jones v. Jones, 21 N. H. 222; Whipple v.
Stevens, 22 N. H. 219; Douglas v. Elkins, 28 N. H. 26 ; Baichel-
der v. Batchelder, 48 N. H. 28; Brown v. Latham, 58 N. H. 80;
Dodge v. Leavitt, 59 N. H. 245 Stowell v. Fowler, 59 N. I1. 585;
Simpson v. Currier, ante 19; 2 Greenl. Evid., s. 440; 1 Sm. L. .
C. 323, In Munning v. Wheeler, 18 N. H. 4806, it was said,
“The expression of a willingness to pay is an important part of
the evidence, and cannot be dispensed with.”

1o Whipple v. Stevens, supra, the surety, before the note was
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barred by the statute, made a payment upon the note from his
own money in the presence of the principal, and it was held that
he had a clear right to make the payment, and thereby entitle
himself to an action to recover of the principal the amount paid,
and that the payment might well be regarded as made with the
assent of the prinecipal, implied from his presence and silence, and
50 being a payment made by the principal was evidence of a new
promise.

But when the principal makes a payment in the presence of the

- surety, he does what his contract with the holder and with the

surety requires him to do, and such payment creates no new obli-
gation on the part of the surety to the holder. It discharges pro
tanto the principal’s obligation to him. The surety is under no
obligation to speak when the payment is made, and his silence
cannot be construed to his prejudice.

Was there any evidence that the defendant acknowledged an
existing debt which he was liable and willing to pay? The plain-
tiff’s own testimony was, that the defendant never said he would
pay the note, nor indicated any willingness to pay it; and he does
not remember that he ever asked him to pay it, or that he ever
promised to pay it. The defendant took no part in the conversa-

* tion when C. J. Gage told the plaintiff to wait, and he should have

his pay. The conversation was not addressed to him, and he may
not have heard it. He was then liable, and could not truthfully
have denied his liability if he would. The plaintiff did not agree
to extend the note, and it does not appear that he said or did any-
thing to give the defendant to understand that the note would be
extended. If the defendant was silent when the principal asked
the plaintiff to wait, so was the plaintiff. If the defendant was
called on to speak, it would seem that the plaintiff was equally
under obligation to make known whether or not he would wait as
requested. The defendant’s legal liability would cease at the ex-
piration of six years from the time the note first became payable.
It must be presumed the plaintiff knew this as well as the defend-
ant, and the defendant was under no obligation to remind the
plaintiff of a fact which he was equally bound to know. If the
defendant is liable because of his silence, it is upon the ground of
estoppel; but it does not appear that the plaintiff changed his po-
sition in consequence of the defendant’s silence. We see nothing
in this conversation, or in the other conversations testified to,.tend-
ing to show an admission on the part of the defendant of a will-
ingness or liability to pay the note.

It is claimed that the defendant, by taking the mortgage, admit-
ted that the note was an existing debt which he was liable and
willing to pay. So far as the taking of the mortgage was an ad-
mission, it was coéxtensive merely with his liability, and the effect
was not to enlarge it. It would be strange if a surety could not
take security without extending his liability a further period of
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six years. No case has been cited to us to that effect. If the
taking of security was an admission by the defendant of his liabil-
ity as surety, there was nothing in the act itself that shew an
intention to extend his liability beyond the time for which he
originally became holden.

How far the plaintiff became subrogated to the rights of the
defendant under the mortgage, we have no occasion at this time to
consider.

If there was any admission of the defendant’s liability in the
assignment of the mortgage to the bank, it had no reference fo a
renewal of liability after 1t should expire by limitation.

Verdict set aside.
STANLEY, J., did not sit: the others concurred.

O8¢o0oD v. JONES.

The appropriate proceedings to determine the right of a person to a pub.
lic office which he has usurped, is an information in the nature of a
quo warranio, or a petition therefor, by the attorney-general in the
name of the state.

A bill in equity by a private individual for an injunction to restrain the
exercise of official functions cannot be maintained, although there has
been no actual entry upon the office.

B, v EqQuity. The following facts were alleged: The
plaintiff is treasurer of Merrimack county. His term of office
extends until June 80, 1881, and until his successor shall be chosen
and qualified. November 2, 1880, an election for a successor was
held, at which the plaintilf was a candidate for reélection. The
returns of the election were made to the court at the law term.
The court, December 8, 1880, upon the returns, declared the de-
fendant elected treasurer to succeed the plaintiff. The returns
showed that the plaintiff received 5,886 votes, and the defendant
5,887 votes, and there appeared to be 29 scattering votes. The
-returns do not show the true and actual result of the election.
The defendant was not elected treasurer November 2, 1880, but
the plaintiff was in fact then elected treasurer, and has taken steps
to secure the transmission, according to law, to the secretary of
state of the original ballots cast in all the towns in the connty, and
has reason to believe an examination and recount of the ballots
will show that the defendant was not elected to the office; that
in particular one ballot was cast for the plaintiff in Canterbury
which was not counted nor returned to the court, which ballot
alone would make a tie, and prevent the election of the defendant;




