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all of which must be as charitable Theregarded balanceobjects.
$38,200sumof the of is to relativesbequeathed blood ormostly by

sums,Some small in the notmarriage. areaggregate large, given
to not in relatives, as,denominated the will as forpersons exam­—

Cox, Holderness,$300 to Mrs. Ruth of a woman thenple, upwards
of one hundred of the of theyears age, apparent object bequest

for her relief and comfort in her extreme old andbeing henceage,
the linewithin of charitable His intent thusasgifts. disclosed
to have been to distribute his to his relatives andappears property

for charitable and itwe think is a fair constructionobjects; of
clause,the to hold that the trusteesresiduary distribute themight

remainder of tohis estate such relatives within the statute of distributions
(Var­ Wendell,v. 20 N.rell H. as are and431) toneedy,­
such charitable as he to. The useobjects ofgave specific legacies”“the word relatives excludes all asothers individuals. In author­

his executors to of the remainderizing to thedispose distributees
in best,-hesuch sums as in their beshall hadjudgment evidently

relatives,in the of asview necessities his well as the comparative
forclaims benevolent of charitable institutions. Thesupport

clause,of the in the same that hiscoupling provision son-in-law
$3,000take need,of the in ofresidue case additionalmight gives ”“to this construction. ofuse the andstrength conjunction.The

in clausethe relatives and for benevolentmy“among objects,”
shows that the did not totestator intend this sumgive large

relatives, institutions,to norhis to charitable but towholly wholly
asboth in such sums the executors should best.objects judge

whether a for'On a benevolentquestion bequest purpose,
sense, void,in the technical becharitable would we noexpressnot

opinion.
whether evidence is4. The admissible forquestion parol any

will,in to theconstruction will be considered whengivingpurpose
evidence issuch produced.

discharged.Case
Stanley, J., sit:'did the othersnot concurred.

Gage.Holt v.

to removethe bar of the of limitationsthe seeks statuteplaintiffWhen
from an ofby acknowledgmentof a new implicationby proof promise

andebt, should show admissionof a subsist-previousthe evidencethe
debt, is liable and towhich the defendant willing pay.ing

athe abysecurity principal surety upon promissoryof fromtakingThe
admission to the holder of an indebtednessis itself annot ofnote

remove theto topayliable and sufficientsurety willingthe iswhich
the statute of limitations.bar of
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Assumpsit, $2,200, 11,on a note for dated Aprilpromissory
1873, on demand with interest and C.payable annually, signed by

defendant, Plea,& the Isaac K.J. C. and theGage, Gage. gen-
eral issue and the statute of limitations. C. & J. C. woreGage

note,the on the and the defendant was Twoprincipals surety.
endorsed,made in whichwere J. C. were1878 by Gage,payments

but has been the defendant.nothing paid by
defendant;The theclaimed a new and toplaintiff promise by

it, he testified that at one time be called on J. C. whenprove Gage,
andthe defendant was to make apresent, payment, Gage replied,

afraid;•“You well need not be wait andare enough; you you you
shall was withhave The conversation J. C. andyour Gage,pay.”

that,the said He also testified atdefendant anothernothing.
time, old,before the six he told de-1879,in note was theyears

note,fendant that J. C. had on the andGage paid something
shooks;histo more when he sold that the defendantpromised pay

shooks,he not for hissaid did believe he much for weregot they
not very good.

to the defendant’s the introduced aSubject exception, plaintiff
19, 1877,dated and C. & J. C. tomortgage, GageMay given by

the defendant to him his as onindemnify against liability surety
notes, defendant,them the Thenote in suit. Junesundry among

25, 1877, it to the Penaeook Theassigned Bank.Savings plain-
tiff then testified that after the to the bank he askedassignment

bank,the if he held his todefendant rata with the which thepro
“ Butler;defendant I cannot tell. You can ask he tellcanreplied,

cross-examination,more On the testifiedplaintiffparticularly.”
“ the note was for the debt Iof C. & J. C.given Gage. supposed
the defendant was I do n’t think the defendant was pres-surety.
ent when either was made on the note. The conversa-payment
tion with J. C. was in the office. The defendant was at theGage

said,desk and within ten feet of him. waswriting, Nothing only
1 wanted I do n’t know whether was saidmy money. anything

once,about the note. I was with the defendant and heriding
introduced the if hadJ. 0.subject by asking Gage paid any money

I told him he had to some. The defendantlately. agreed pay
never said he would the note. He never indicatedpay any willing-
ness to it. 1 it,don’t remember himI ever asked topay paythat

1879,or that lie ever to it. In the summer of afterpromised pay
old,the note was six he J. C. had tosaid theyears Gage gone

beach, and he should think he betterliad sell off his andproperty
his debts.”uppay

rested,The the defendant moved for a nonsuitplaintiff having
on the that there was no evidence toground show acompetent
new denied,The motion was and the defendantpromise. ex-
cepted.

that, recover,The court instructed the to the mustjury, plaintiff
debt,an of the and a toprove withinacknowledgment promise pay
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suit;next tbesix commencement of this tbat ifyears tbeybefore
thefound tbat defendant did the debt within thatacknowledge
would be evidence forthat them’to consider on theperiod, question
toof a and it would be for them to find apromise pay, competent

instruction,from thatnew fact. To the that if thepromise jury
anfound consider it as evidence onacknowledgment they might

which to find a new the defendantpromise, excepted.
for theVerdict and motion for a new trial.plaintiff,

Butler,IV". for the 1.defendant. The motion for a nonsirit
should have been There was no evidence from which agranted.
new be raisedcould of law. In thepromise by implication leading

Morrison, 362,case of Bell v. 1 Pet. Mr. Justice IfStory says,—“
there be no but a is to be raised im-express promise, promise by

of law from the of the suchplication acknowledgment party,
to contain an and direct admis-acknowledgment ought unqualified

debt,sion of a previous which the is liable andsubsisting party
to If the be and indeter-willing pay. expressions equivocal, vague,

* * *minate, not to to a as ofevidence athey ought go jury
new This to be the well established andpromise.”' appears recog­

155;nized Sullivan,rule. Russell v. 5 N. H. Bank v. 6 N.Copp,
135, 136; Drew, 247;H. Blair v. 6 Brown,N. H. v. 9Kittredge

; Shaw, 425;N. H. v. Wheeler,377 Ventris 14 N. H. v.Manning
487; Elkins, 33; Jones,13 N. H. v. N.28 H. v.Douglas Jones 21

222; 284;N. v. Webster, Lim.,H. Allen 212,15 Wend. ss.Ang.
218, notes; Evid., 440, notes;and 2 Greenl. s. and L.1 Sm.

323; Batchelder,v.C. Batchelder 48 N. H. 23. The facts of
this case do not it within of the cases in factswhich thebring any
have been held sufficient to raise an aof newimplication promise.
But it was claimed at the that thetrial defendant his silenceby

was,admitted the debt. The evidence that the defend­plaintiff’s
desk;ant was at his that the conversation was betweenwriting

the and J. C. and the defendant said Theplaintiff Gage, nothing.
was forJ. C. and saidwasplaintiff asking Gage money, nothing

about the note. wasThe defendant to his own busi­attending
ness, itand does not that his attention was called to theappear
conversation, it;or even that he heard but he didthatadmitting

it,hear called onwas said which him to The silencenothing speak.
him,of the is not unless the circumstancesparty againstevidence

Paul, 29;call for some v.Corser 41 N. H. v.Clementreply.
Brooks, 13 N. H. 96. What should the ?defendant have said He
could not his because the note was not then sixdeny liability,

old, and he was not called to his lia­extend or renewyears upon
Stevens, 219,In v. 22 N. H. ability. Whipple partial payment
inon a note the the of the who saidpresenceby surety principal,

was held to afford sufficient of afor an inferencenothing, ground
Currier,as to the v. ante 19.new promise principal. Simpson

2. &The from C. J. C. to the defendant wasmortgage Gage
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a newto promise.It had no tendency proveadmitted.improperly
securetonote, nohas mortgagesued a who givenA person upon

a toas barof limitations anyof the statuteit, avail himselfmay
Ladd, 40v.BankSavingsnote after sixaction the years.upon

was, note-liable on tbeto becontractH. 459. The defendant’sN.
Ladd,v.BankSavingsit was soonerfor six vears unless paid.

465.40 N. H.
19,1877, bankto tbemade and assignedwasThe Maymortgage

six1877, in suit becamenotetwo before tbe25.June nearly years
himselfto securethedefendant tookold. The mortgageyears

was-notes. Itotheron this andbis then existing liabilityagainst
thenote,the but to indemnifyto ofnot made secure payment

becamethe noteceased whenhis whichdefendant against liability,
to-thisin transaction tendingold. There issix nothingyears

theon of defendantor tbea new a partpromise, willingnessprove
con-theAs to otherbis tbe sixto extend years.liability beyond

defendant, there istbe nothingbetween the andversations plaintiff
defendant, andtheto ofeven an admission byamounting liability

to-ofwhich be tortured into an indication willingnesscannothing
pay.

barethe rule. Athe halfTbe instructions to stated onlyjury
debt, without somethingof tbe existence of tbeacknowledgment

notisan or tointention a competent-indicating pay,willingness
not,could without-of a new The defendantevidence promise.

falsehood, of tbe note in suitof the existencebeing guilty deny
of falsehood evidence-but is the fact that he was not suchguilty

?afrom which new can be foundpromise

Parsons, 1. OnO. Eastman PikeS. and for the plaintiff.<f>
nonsuit, if be­motion for a evidencetbe there was any competent

reached,tbe resultfore from which could to thecomejury they
Blake, 29; v.verdict must N. H. Pagethe stand. v. 35Dailey

Parker, 43 N. H. 363.
a2. The admission of a debt is evidence from which new prom­

be If an inten­ise inferred. there are no denials ofmay rebutting
thetion to the is still willthat debtacknowledgment2>ay, existing

theauthorize to infer Bank v. Sulli­a now Exeterjury promise.
van, 124; Stanton, 426; Shaw,6 N. H. v. 2 N. v.Stanton H. Ventris

­H.422. the14 N. The in the was inconversation counting-room
of a forthe defendant. There was demandpresence pay­repeated

ment, was-­and J. C. tbat theassurancesrepeated plaintiffby Gage
secure, atand should be Theif he would wait. werepaid jury

to find the andwhether defendant heard the conversationliberty
did,it. inunderstood If he knew that thehe plaintiff delayed

assurances, and,of these notconsequence objec­by manifesting any
tion, he is to that he Meredid not them.estopped adoptdeny
silence is often the best of mere-­indication an estoppel, though
silence not toamount contract.an of amay acceptance
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3. Part is evidence from which the must infer apayment jury
Jones,mew to Jonesthe balance. v. 21 N. H.promise 219.pay

aSuch was made &C. J. C. If thispayment by Gage. payment
was made with the and consent of K.Isaac soknowledge Gage,
that he the then the would be bound toadopted payment, jury
find a new from that theIn conversation whenpromise payment.

thewith the defendant asked the aboutTiding plaintiff, plaintiff
this the himself. He could havepayment, introducing subject
known of the from C. & J. C. From this thepayment only Gage.

were at to infer that he and thejury sanctionedliberty adopted
did,and if he the verdict must stand.payment;

4. The be to a third Titus v.acknowledgment may person.
Ash, 1877,24 19,N. H. Isaac K. received from329.. May Gage
C. $30,000& J. C. a of of to save himGage real estatemortgage
harmless notes,from a number of them thehaving signed among
•onein question.

The mere of the was an on thereceiving allegationmortgage
of Isaac K.part to C. & C. that debt toJ. the HoltGage Gage

debt,was an which he was liable to with-existing and paywilling
out declaration, then,Theany qualification. must enure for the
■benefitof the under theplaintiff decision cited. It is notalready
the case of a made a ofto the holder themortgage by co-signer
mote, as in Ladd,Bank v. 40 N. H. It is an actSavings 459. in
which he and which no withoutwould have force hisparticipated,
assent. It is an act which the of theby property principal signers,
■onwhich the had a to the ofplaintiff for hisright rely payment
■debt,is claim,withdrawn from tothe fund his unless our viewpay
is thus,sustained. If the defendant can an instrumentby pur-

to secureporting this abstract all the ofvery liability, property
the chooses,and toit such claims as he andprincipals apply reject

others,all at the same time his further hedenying responsibility,
is allowed to convert ofwhat was a matterapparently protection
into an instrument of devastation. Had note notthe plaintiff’s

deed,been mentioned in the he would have heeded thenaturally
and sued thewarning defendant at this is notonce. But all:

25, 1877,June the defendant executed of this mort-an assignment
to thegage Bank,Penacook ofthe holder theSavings largest

•endorsednotes. The was as follows:assignment

“ named,Be it I,known that Isaac in consid-K. withinGage,
‘eration of five hundred the Sav-dollars to me Penacookpaid by

Bank,’ a ofings under the laws thecorporation duly organized
State of inNew theand business in ConcordHampshire, doing

Merrimack,of to said ‘Pen-do and•county assignhereby grant’■acodk title, in toBank all and interest and theSavings my right,
described,within written to beand the thereinmortgage premises’‘held said the sameby bank for the and to securesame purposes

«debts and made,for and for whichliabilities the same waswhich
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I have hitherto held the same. Witness hand and seal this-my
June,25th of A. D. 1877. Isaac K.day Gage [l. s.]”

This 9,was not recorded till March 1880. This is a distinct
and over his own of theexplicit hand thenrecognition existing-
indebtedness. It is for the of Holtapparently designed protection

that,as much as for the bank. Therejust can be no so-question
far as the notes held the concerned,bank are theirby wasvalidity

and renewed. Yet torecognized exclude notethe of Holt tois
has,to the bank thangive was Thegreater rights bankdesigned.

foreclosed the If the Uolt note is not amortgage. ofliability
thethen bank can make aGage, of the fund to-larger application

ils Hence,own claims. the concealment of theperhaps, transfer.
5. The of thecharge judge, stated inthough the-very briefly

case, erroneous,is not but with the law ascorresponds stated in
the cases cited.

Smith, 425,Stanton,In Stanton v.J. 2 N. H. decided in-­
1822. Coburn,and in Atwood v. 315,N.4 H. 1828,decided in it

a,was held that a of a debtsimple does not takeacknowledgment
case out of limitations;the ofstatute but such is.acknowledgment
evidence from which a if bethere tojury it,,rebutmay, nothing

a to whichpresume will take thepromise case out ofpay the-­
statute. These are the cases in our where theonly reports doc­
trine of the cases, that a mereearly English of a.acknowledgment
debt is evidence from which a inferred,new be ispromise may

v. 1upheld. Heylin C.,Ld.Hastings, 421­—­S.Raym. Carth.
54;470, Smith,and v. 741;1 Ld.Comyns Sparling True­Raym.

Fenton, 548;v.man Anon., 154;1 Mill,Salk.Cowp. v. 2.Grofton
141;Tern. Brooks,v. 3 B. & Ald. 141.Mountstephen

362,Morrison,In Bell v. 1 Pet. 1828,decided in held,it was
that, when the bar created the statute of limitations isby sought
to be removed of a newproofby promise by from theimplication

of the suchacknowledgment to-­party, acknowledgment ought
contain an and direct admission ofunqualified a subsist­previous

debt which the ising liable and toparty willing pay. Subsequent
cases in our own have followed the decision inreports Bell v.

154;Morrison. Russell v. 5 N. H. Sullivan,Bank v.Copp, 6
135;124,N. Drew, 247;H. 235,Blair v. 6 N. H. Eastman v.

Walker, 867;6 N. H. Brown, 377;v. 9 N. H.Kittredge Ventris v.
Shaw, 422;14 Jones,N. H. 222;Jones v. 21 N. H. v.Whipple
Stevens, Elkins,219;22 N. H. 26;v. 28 N. H.Douglas Batchel­

Batchelder, 28;v. Latham,der 48 N. H. 30;Brown v. 58 N. H.
Dodge Leavitt, 245;v. 59 N. H. Fowler, 585;Stowell v. 59 N. H.

19;Currier, Evid., 440;v. ante 2 Greenl. s. 1Simpson Sm. L.
Wheeler, 486,C. 323. In v. 13 N. H. itManning said,was

“ The of a to is anexpression willingness of'pay important part
evidence,the and cannot be with.”dispensed

Stevens,In v. the before the note was.Whipple supra, surety,
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statute,the made a tbe note from hisbarred by payment upon
in the of the and it was heldown thatmoney presence principal,

a clear tohad make the andhe entitleright payment, thereby
to an action to recover of the the amounthimself principal paid,

that the well be as made with theand payment might regarded
the silence,of from his and andprincipal,•assent implied presence
a themade was evidence of a■so newbeing payment by principal

promise.
theBut when makes a in the of theprincipal payment presence

he does what his contract with the holder and with thesurety,
do,him to and such creates no new obli-requiressurety payment

on the of tothe the holder. Itpart suretygation discharges pro
the to him. The is under notanto principal’s obligation surety

made,to when the is and his silenceobligation speak payment
be construed to hiscannot prejudice.
thereWas evidence that the defendant anany acknowledged
debt which he was liable ?and to Theexisting willing pay plain-

was,own that thetiff’s defendant never said he wouldtestimony
note, it;northe indicated to and he doespay any willingness pay

it,remember that he ever askednot him to or that he everpay
to it. The defendant took no in the conversa-paypromised part

wait,when C. J. told thetion to and he should haveGage plaintiff
him,The conversation washis not addressed to and hepay. may

liable,it.have heard He was thennot and could not truthfully
denied his if he would.have The did notliability plaintiff agree

note,theextend and it does not that or didto he saidappear any-
to the defendant to understand that the note bewouldthing give

If the defendant was•extended. silent when the askedprincipal
wait,to so was the If thethe defendant wasplaintiff plaintiff.

on to it would seemcalled that the wasspeak, plaintiff equally
tounder make known whether or not he would wait asobligation

The defendant’s would atcease the ex-requested. legal liability
of six from the time the note first becameyearspiration payable.
be-must the knewIt this as well aspresumed the defend-plaintiff

ant, the defendant wasand under no to remind theobligation
of a fact which he was bound to know. If theplaintiff equally

is liable silence,defendant because of his it is the ofupon ground
but it does not that the hisestoppel; appear plaintiff changed po-

insition of the defendant’s silence.consequence We see nothing
conversation,this or in the to,-tend-in other conversations testified

anto show admission on the of the defendant of a will-ing part
or to the note.liability payingness

defendant,It is claimed that the theby taking admit-mortgage,
the noteted that was an debt which he was liableexisting and

to So far as the of thewilling pay. taking was an ad-mortgage
mission, it coextensivewas with hismerely and the effectliability,

it.was not to It would be ifenlarge a could notstrange surety
without histake asecurity extending furtherliability ofperiod
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If theus to that effect.cited tobeenNo case hassix years.
of his liabil-the defendantan admissionwas byof securitytalcing

shew anitself thatin the actthere was nothingas surety,ity
hethe time for whichhisto extend liability beyondintention

holden.becameoriginally
of theto the rightsbecamethe subrogatedHow far plaintiff

time tothisno occasion atwe havetheunderdefendant mortgage,
consider.

in theof the defendant’s liabilitywas admissionIf there any
to abank, referenceit had noto thetheof mortgageassignment

limitation.it shouldof after expire byrenewal liability
aside.Verdict set

concurred.J., not sit: the othersStanley, did

Osgood v. Jones.

to athe of aright person pub.to determineThe appropriate proceedings
in the nature of ais an informationhe has usurped,lie officewhich

thetherefor, the inwarranto, by attorney-generalaquo or petition
the state.name of

an thefor to restraininjunctiona individualby privateA bill in equity
maintained,be therealthoughcannot hasof officialfunctionsexercise

the office.entry uponbeen no actual

Equity. The facts were TheBill in following alleged:
termis treasurer of Merrimack His of officecounty.plaintiff

30,1881, until his successor shall be chosenuntil June andextends
2, 1880, an election for a successor wasNovemberand qualified.

forheld, the was a candidate reelection. Tbeat which plaintiff
to the courtthe election were made at the law term.returns of

court, 8, 1880, returns,the declared the de-The December upon
to succeed thefendant elected treasurer The returnsplaintiff.

5,886 votes,that the received and the defendantshowed plaintiff
votes,5,887 there to be 29 votes. Theand appeared scattering

returns do not show the true and actual result of the election.
2, 1880,notThe defendant was elected treasurer November but

treasurer,fact then elected and hasthe was in taken stepsplaintiff
law,transmission,to the to to the ofsecure according secretary

in in thestate of the ballots cast all the towns andoriginal county,
and recount of thehas to believe an examination ballotsreason

office;not elected to thewill show that the defendant was that
theone ballot was cast for inin plaintiff Canterburyparticular

court,to thewas not counted nor returned which ballotwhich
tie, defendant;the electionalone make and of thewould a prevent


