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v.Davis Barnard.

Tbe interest of a tenant in common in a of bytract land thepasses
extent anof execution him theagainst tract,on whole but levysuch
doesnot theaffect of the other tenants.rights

Equity,Bill in to remove a cloud from the totitleplaintiff’s
certain real estate. Facts Tbe and one K.Johnagreed. plaintiff

Northfield;Davis were tenants in common of certain lands in and
defendant, Davis,tbe a John K. levied tbehaving judgment against

execution issued thereon tbe as if John K. Davisupon premises
void,were sole tenant. Tbe claims that tbe is andplaintiff levy

that it creates a cloud on her title.

Carr, for tbe One tenant in commonShirley can-plaintiff.Sf
not to a andmetes bounds of tbeconvey stranger by any portion
common estate. Tbe of a can have no effect.levy stranger greater

others,Where tbe land is in common withholden tbe statute
tbe of an execution to be made tbe undividedrequires levy upon

debtor, L., 287, 7;interest of tbe or a thereof. c. 6G. ss. andpart
Lund, 42; Barber, ;French v. 1 N. H. v. 12 N. H. 563Thompson

17; 134;Smith v. 20 N. H. Hall v. N.Knight, 37 H.Young,
408,Beals, 413; ;Carter v. Hill,44 N. H. Porter v. 9 Mass. 34

Harlow, 348;v.Bartlet 12 Mass. Blossom v. 21 Pick.Brightman,
283.

Barnard,W. M. for tbe defendant. Tbe thehas sameplaintiff
interest in tbe that she bad before tbe was made.property levy
She can have now as well as when another tenant ownedpartition
an interest in tbe land. Tbe cannot that she isplaintiff say

on account of her co-tenant’s interestinjured set off metesbeing by
bounds,and because no such was done. If tbe creditorthing

whole,chooses to take one half of a and tbe of tbething pay price
one,at the fault,same time no and finds no shouldinjuring why

other ? tbe husband bad intended toany person Suppose plaintiff’s
sell bis land,interest in tbe and a mistake bad sold tbe wholeby
tract, it metes and bounds: there is no doubt butdescribing by
what bis interest would the Tbe deed wouldpass by conveyance.
not-be void. This is decided in Co■sBankwholly point expressly

Brooks,v. 2 N. H. 148. The same rules of construction are appli­
Lunt,cable to a as to v.other Pride 19 Me.levy conveyances.

115; 9; 258;v.Smith 20 N. H. v. 21 N. H.Knight, Taylor Emery,
Crooker, 455; Bean,Swanton v. 49 Me. Atkins v. 14 404.Mass.

We elect to take the tbedebtor’s interest in land at tbe sum at
which tbe whole was appraised.

Smith, J. tenant cannot a of the land heldOne convey part
bounds,another,in common with to ametes and Ifby stranger.

could,be bis become tenant in common of awouldgrantee particu-
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tenant, who, athe other in partition,with making legallar part
of thethe wholethe have partnotwithstanding conveyance,might,

Hill,v.as his 9 Mass.thus Porterassignedconveyed property.
one landthe same an execution34. For reason against holding

ofa the landa tenant in common cannot be extended on partas
Lund, 42;N.v. 1 H.find bounds. Frenchso lrolden metesby

563; 9;20 H.Barber, H. v. N.Knight,v. 12 N. SmithThompson
134; Beals, 44 H. 413. Butv. N. H. Carter v. N.Hall 37Young,

a is made on theaon an execution levywhere against mortgagor
estate, incumbrance, it will bethe againstwhole gooddisregarding

Burnham, 9if so elects. v.the the creditor Kellymortgagor
20; Bartlett, N. The laudv. 34 H. 278.N. H. beingHovey

ofon account theat its value without deductionfullappraised
he the full value ofthe hasdebtor cannot ascomplain,mortgage,
his So where theto of debt.the land theapplied extinguishment

execution, the valuecertified of threein the of anappraisers, levy
land, the returnit thatof the and byappearedeighteenth parts

to the interestoff, was heldthe whole land was set the passlevy
thedebtor, if creditorit the same that wasof the appraised,being

9; Bank20 H. Co■s v.Smith v. N.should so elect. Knight,
Harlow, 354;148; 348,12 Mass.Brooks, 2 N. H. Bartlet v.

Bean, 404.Atkins v. 14 Mass.
estate,the whole oneThe his executiondefendant levied upon

tothe other theof which to the andplaintiffmoiety belonged
authorities, theto all the wasdebtor. levyjudgment According

Davis; the return shows thatandJohn K. althoughagainstgood
that alonein his andthe whole tract was levied fact moietyupon,

didof The notto virtue the levythe creditor levy.bypassed
the of the Shethe title to other halfaffect premises.plaintiff’s

a to and is not bound thatwas not the by anythinglevy,party
ofseized anher interest. She remainswas done affecting

half, the otherseized of halfundivided and the defendant became
in either foras tenant common with her. parti-Upon petition by

tion, thatthere will be in the to prevent judgmentnothing levy
to thebe claims holdmade. The defendant only moietypartition

Davis, tono claim thethat to John K. and makes moietybelonged
no effectto As the can have uponthebelonging plaintiff. levy

it must be made re-the is madewhenplaintiff’s rights, partition
is to a decree that theof the The entitledgardless levy. plaintiff

half of the whole tract.defendant release to her one undivided

Case discharged.

Stanley, J., did not the others concurred.sit:


