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cannot become legal until established and posted for thirty days.
A tariff of lower rates may perhaps be established without being
posted for a period of thirty days, but the statute imposes the duty
of posting as often as the rates are changed.

The alteration of the charter and route in 1861 was accepted

" with the condition that there should be no increase of the pub-

lished tariffs then established between Concord and Portsmouth.
The published tariffs then established were those then posted in
the depots of the railroad, as required by the law then in force.

The plaintiffs’ claim is, not that they were charged more than
the tariff rate when their coal was transported, but that the tariff
rate was higher than that in force June 25, 1861. It is admitted
that the defendants, in December, 1859, posted a tariff in their
depots in which the rate for transporting coal from Portsmouth to
Concord was established at $2 per ton; and it is further admitted,
that that was the published and established rate from January,
1860, to July, 1860. No direct evidence was introduced that any
tariff was posted prior to June 25, 1861, in which the rate on coal
was less than $2 per ton. An examination of the testimony which
has been made part of the case discloses no evidence of any such
posting. This would seem to end the plaintiffs’ ecase.

But the plaintiffs introduced evidence that the defendants trans-
ported coal between July, 1860, and January, 1861, at $1.50 per
ton. The plaintiffs’ contention is, that it was competent for the
jury to find from this evidence that not only the established bus
the published rate was $1.50 per ton. The jury have found that
no such tariff was established. If the verdict was found upon
competent evidence, and under proper instructions, this too would
seem to end the plaintiffs’ case. The charge was sufficiently fav-
orable to the plaintiffs. The other exceptions taken by them do
not seem to be of sufficient force to require special discussion.

It does not appear that anything was claimed or paid for trans-
portation over the extension of the road in Portsmouth, or that the
excess above $2 per ton was for transportation by the defendants,
or that any tariff for freight over that extension was established
or posted.

Fzxceptions overruled.

STANLEY, J., did not sit: the others concurred.

PARTRIDGE & o. v. PEILBRICK.

If a bailee for hire for a limited term, with a right to purchase the goods
upon payment of a certain price, sells the goods without having com-
pleted payment therefor, the bailment is thereby ended, and the owner
may maintain replevin for the goods.
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RepLEvIN, for a horse. Facts found by a referee. In October,
1878, the plaintiffs sold to one Alden the horse replevied for
$100, to be paid in one year in monthly instalments of $8, the
horse to be in Alden’s possession, but to remain the property of
the plaintiffs till paid for. If not fully paid for at the end of the
year, Alden was to forfeit whatever he had paid, and the horse was
to be returned to the plaintiffs. Near the end of April, 1879,
Alden sold the horse to the defendant. He had then paid $76. 70
towards the price,—$20.70 more than had then become due. The
plaintiffs demanded the horse of the defendant about one hour
before the service of the writ. The defendant refused, claiming
to own the horse by purchase from Alden, and was an innocent
purchaser. He made no request for time to investigate the plain-
tiffs’ title. A few days after the horse was replevied Alden ten-
dered to the plaintiffs $3, claiming that that sum, with what was
due him from the plaintiffs for labor, and which he elected so to
apply, was sufficient to complete pa,yment for the horse. The
amount tendered was not sufficient, because he had by a previous:
arrangement with the plaintiffs applied a portion of their indebt-
edness to him in payment of his other indebtedness to them. The
court ordered judgment for the plaintiffs, and the defendant ex-
cepted.

John Y. Mugridge, for the defendant.
Leach & Stevens, for the plaintiffs.

SurrH, J.  Alden did not become a purchaser of the horse, be-
cause the parties stipulated that he should not be until the price
should be paid. The property had not passed to him at the time
of the attempted sale to the defendant, because the full price had

.00t been paid. Alden was only a bailee for hire, with the right to

purchase if he paid the price within the year. The contract which
gave him the right to purchase, gave him no right to sell. By
selling what he did not own, he lost his right to the possession
and thereby terminated the bailment.

But he had an assignable interest in the horse, a right to hold
and use him for a year. and to acquire an absolute title to him
provided he paid the price within the year as the monthly instal-
ments fell due. This interest he had a right to sell, that is, a.
right to sell the horse subject to the claim of the plaintiffs. As it
does not appear that the bailment rested on any personal confi-
dence, as in the case of a valuable chattel, or valuable for special
reasons, a sale of his interest to the defendant would entitle the
latter to hold the horse as Alden had held it, and would confer on
the defendant the right to acquire an absolute title by completing
the payment of the purchase-money. But this was not what
Alden did. He did not dispose of his interest merely in the horse,—



558 ' SAVINGS BANK v. SANBORN. [ Merrimack,

his right to hold and use him during the year, with the right to
complete the payment of the purchase-money and thereby acquire
an absolute title to him,—but he made an unconditional sale of the
horse to the defendant without regard to the plaintiffs’ rights. He
undertook o sell what he did not own and therefore could not con-
vey.

The defendant might perhaps have protected himself when
demand was made for the horse by tendering the balance due.
Instead of recognizing the plaintiffs’ ownership and superior title,
he denied their right entirely, and refused to return the horse. The
plaintiffs were therefore entitled to treat the contract with Alden
as violated and the bailment at an end, and to resume the posses-
sion at once. Sargent v. Gile, 8 N. H. 825; Batley v. Colby, 34
N. H. 29; MeFarland v. Farmer, 42 N. H. 886; King v. Bates,
ST N. H. 446. These decisions go upon the ground that the bailee,
by undertaking to sell the property of his bailor, is guilty of a
breach of the trust reposed in him, which authorizes the bailor to
treat the trust as at an end, and to resume the possession of his
property.

If any demand was necessary, the case finds that one was made
upon the defendant before the suit was brought, and the defendant
made no request for time to investigate the plaintiffs’ title.

The tender of $3 by Alden after the suit was brought was
insuflicient, even if he otherwise had the right to apply in the way
he claimed the amount due him on account from the plaintiffs,
because the case also finds that he had previously made a different
application of a portion of the same indebtedness.

Bxceptions overruled.

STANLEY, J., did not sit: the others concurred.

PENACOOK SAVINGS BANK ». SANBORN.

A note signed with her husband, for his debt, by a married woman hold-
ing property in her own right, is not a contract in respect to her prop-
erty, within the meaning of Gen. Sts., ¢. 164, s, 13.

‘Want of legal capacity cannot be supplied by estoppel.

AsSUMPSIT, on a note signed by the defendant. Plea of covert-
ure. Facts found by a referee. January 27, 1872, the defend-
ant’s husband gave D. his note for $181.67, payable in six months,.
which D. indorsed to the plaintiffs, who held it until the note in
suit was given, the husband paying the interest thereon. The
note was given for money borrowed and goods purchased by the




