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Ms to hoM and use him the with the toright during year, right
the of the andcomplete payment acquirepurchase-money thereby

him, he•an absolute title to made an ofunconditional sale the—but
horse to the defendant without to the Heregard plaintiffs’ rights.

to sell he notundertook what did own and therefore could not con-
vey.

The defendant have himself whenmight perhaps protected
demand was made for horsethe the balance due.by tendering

title,Instead of the andrecognizing plaintiffs’ ownership superior
he their anddenied to return therefused horse. Theright entirely,

were therefore entitled to treat the contract with Aldenplaintiffs
end,as violated and the bailment at an and to resume the posses­

Gile, 325; Baileysion at once. v. 8 N. H. v.Sargent 34Colby,
29; ;Farmer,N. H. McFarland v. Bates,42 N. H. v.386 King

N. bailee,57 H. 446. These decisions the that thego upon ground
bailor,to sell the of his is of aby undertaking property guilty

Mm,thebreach of trust in which authorizes the bailor toreposed
end,treat the trust as at an and to resume ofthe hispossession

property.
If demand was the case finds that one was madeany necessary,

the defendant before suitthe was theand defendantupon brought,
made no for time to the title.request investigate plaintiffs’

The of $3tender Alden after the suit was wasby brought
insufficient, even if he otherwise had the to in theright apply way

thehe claimed amount due him on account from the plaintiffs,
because the also finds hecase that had made a differentpreviously

of a of the sameportion indebtedness.application

overruled.Exceptions

■Stanley, J., did not sit: the others concurred.

SavingsPenacook v.Bank Sanborn.

husband, debt,signedA note with byher for his a married woman hold-
in her own ising property right, not a contract in to herrespect prop-

withinerty, the ofmeaning Sts., 164,Gen. c. s. 13.
Want of legal cannot becapacity supplied by estoppel.

Assumpsit, on a note thesigned by defendant. Plea of covert-
ure. Facts found a referee. 27, 1872,by the defend-January

$181.67,ant’s husband D. his fornotegave months,,in sixpayable
D. indorsedwhich to the who held it untilplaintiffs, the note in

■suitwas the husband thegiven, interest thereon.paying The
note was for borrowed andgiven money thegoods purchased by
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into the defendant’shusband, went separateof whichno part
or1873,30, the requiring paymentplaintiffsOctoberestate.

a new notethe husband toD. giverequestedfurther security,
defendant, the oldthe ofthe to takeand placehimselfbysigned

ownedtold D. that liis wifehusband hadThe previouslynote.
The note in suit wasthe note.and would signproperty,■separate

home, him andto his andwritten, the husband bysignedtaken by
■were whenD. nor theNeither presentplaintiffsthe defendant.by

defend-jwith thenever had talkand they anywas signed,the note
;ant to thetook the notehusband plaintiffs’ placeit. Theabout

business, D., and with theindorsed exchangedit was bywhereof
husband, that notethenotefor the given bypreviouslyplaintiffs

in suit. Thefor the noteconsideration plaintiffsthe onlybeing
of the note. Whenthe considerationof originalnohad knowledge

note, estate in hershe owned real ownthethe defendant signed
insolvent, and has since obtained athenhusband wasTheright.

in suitthe note was thein When given,bankruptcy.discharge
insolvent; that the defendanthusband was wastheknewplaintiffs

in her own and in theestatewife, owned real right; takingandhis
the defendant based on hercredit ofrelied on the sep-note they

arate estate.

As to married womanButler, for the every holdingplaintiffs.
her common-law to makein her own right, disabilityproperty

In all cases where sheextent removed.is to a certaincontracts
of, and based the fact of thethe faith upon,creditobtains upon

“The words inshe is bound. rela­of property,ownership separate” not mean that the contract must bestatute do lim­tion to in the
estate, or the ofto the for procurementited separatepayment

to, about,added, theor done orto be separate property.■something
suchof she isis theIf the credit based ownership property,upon

construction of theto This statute isherbound pay.by promise
Corbett, 311,51 N. H. v.in v. Rear­Hammond Muzzeyrecognized

Hall, 482,don, 378, v. ib. Messer v. N.N. H. Read 5857 Smyth,
Gilmartin, 346, Lee,v.298, 365,ib. Todd 15v. Wis.H. Brigham

defendantInd. Thev. 19 117.Majorand Symmes, voluntarily put
market;into the and thenoteher promissory plaintiffs,negotiable

estate,on her haveon her based extendedseparatepromiserelying
debt,the and she is nowof ofthe time original estoppedpayment

Hall,v.on the note. Read Corbettherto liability supra;deny
99; Pierce,Norcross, N.v. 27 H. 503. It is35 N. H. Wellsv.

bindcould not herself asthat the defendantcontended surety
husband; been held thatit has a marriedher butfor recently

herofcould make a valid estate toseparatewoman mortgage
Morrison, 419;Babbitt v. 58 N. H.husband’s debt.hersecure

Therefore,Ela, if theN. H. 490. doctrine con­v. 58Thompson
sustained, law,inhave this thefor is we aanomalytended —that

for her husband is void asnote the wife as surety againstsigned by
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her, estate,but a of her made her tomortgage secureseparate by
note,the same void is valid and binding.

Streeter, defendant,Chase for the defendant. The at theSf
time she made in owned in her ownquestion, arightthe.contract

ofset and about eleven ofacres land. Her contractbuildings was-­
one of for her husband his note. As-­uponsuretyship promissory

her, terms,to it was without consideration. In its it does not
or to herrefer It has been decided this state,,inapply property.

both and that such a contract is not made-­inferentially expressly,
Foster,valid statute in v.Amesby any provision. Inferentially:

381; 592;N. v.42 H. N. v.Shannon 44 H. CarletonCanney, Hay­
wood, 314; Corbett, 311;N.49 H. v. 51 N. H.Hammond Whipple

Giles, 139; Hall, 373;v. 55 N. H. H.Blake v. N.57 v.Muzzey
378;Reardon, Hall, 482;v.ib. Read v.ib. Messer 58 N.Smyth,

Pearson,298. BaileyN. in 29 N. H.v. 77.Expressly:
In ours,other states similarstatute to courtshaving provisions

have decided that the contract of a married woman as forsurety
her husband is not one in herto and thatrespect separate property,

437;is Fuller,it void. Athol Machine v. 107 Mass. YaleCompany
Wheelock, 502; Conklin,v. 255;109 Mass. v. 22De Vries Mich.

Laraway, 464; Elliott,Westv. 28 v.Mich. Perkins 8 C. E. Greene.
526; Metre, 397;C.,v. Van 19 23Iowa 134­—­S. Iowa CoatsWolff

McKee, 223; el, 58;v. 26 Ind. Schmidt v. Post­ 63 Ill. Yale v.
276;Dederer, 265, Eastham,Y. 328;N.18 Willard v. 15 Gray

Simonds, 258;Parker v. 1 214;Allen v. 69 Ill.Williams Hugunin,
110.Mort.,Jones s.

The isdefendant not to her theestopped deny liability upon
cannot, act,note. A married woman her own herby enlarge

herto bind In order toestate. work ancapacity separate estoppel
the must be sui juris to contract. It is forparties thiscompetent
reason that a married woman is not her contracts.estopped by

Buzzell,This was v.decided in Bank ante 189.point expressly
See, also, the authorities there cited: Bank America v.following of

;Banks, Cross, 48;101 S. 247 Palmer v. 1 & M.U. Sm. Jackson v.
167; 276; Daniels,17 Johns. Est. Lowellv. 2Vanderheyden, Big.
Worn.,161; 2 c.Bish. Mar. 36.Gray

The contend that a married woman can bind herselfplaintiffs
note,heras husband’s because it inhas been held this-surety upon

Morrison,state, in v. and Babbitt v. them,Ela citedThompson by
that she make a valid of her real estate to securemay mortgage' does,debt.his This conclusion not follow from the andpremises,

arethe authorities the other A married woman’sway. mortgage
of her real is a contract inestate to that estate : it ais con-respect
ditional thereof. And with her husband she-conveyance jointly

it,the to herhas real estate. She thuspower convey may convey
consideration,or a or without one.absolutely, conditionally—for

these herFor reasons to secure debt is-the husband’smortgage
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Ela,v.Thompson 490; also,to be valid. 58 N. H. 1held See —
109,Mort., Bartlett, 440;s. et Bartlett v. 4 AllenJones seq.;

Churchill,Thacher v. 118 Mass. 108.
note,But it is said the is an incident to the and if themortgage

be,latter is void the former must and vine versa. A sufficient
is, theanswer to this that court in this state have notposition yet

decided that a married woman’s made to secure her voidmortgage,
note, cited,is thevalid. In both of cases above the notes secured

husband,the were also the and were validby mortgages signed by
husband,him. notes thevalid wouldagainst Being against they

sustain the the wife. See authorities above cited.mortgages against
In Massachusetts the court hold that the contract of a married

forwoman as her husband his note is void. Atholsurety upon
Wheelock,Machine v. and Yale v.FullerCompany supra. They

holdalso that her of her real estate to secure his debt ismortgage
Churchill,valid. Bartlett v. and v.Bartlett Thacher Andsupra.

is no conflict also,there between these decisions. DeCompare,
Conklin, Thurber,v.Vries with Watson v. 11 Mich. 457.supra,

Clabk, suit, the woman,J. The note in note of a marriedbeing
void,is unless it ofcomes within that class cases whichrespecting

the common-law of married women has been removeddisability by
statute. The note of a married woman void at common lawbeing

contract,reason of there is noto make aby incapacity estoppel,
because want of cannot belegal capacity supplied by estoppel.

Buzzell,Bank v. time ofante 189. At the the note themaking
defendant held in her own of land andright, consistingproperty

her,and itif the note is valid and becamebuildings; binding upon
so reason in to herof a contract madeby respectbeing separate

St., 164,Gen. c. s. 13. The consideration of the noteproperty.
note,thewas of thesurrender a defendant’sprevious signed by

husband, to the defendant was not a and whichwhich in sheparty
had no no of theinterest. She received consideration of thepart

note, neither was the note in suit in consideration oforiginal given
or to herbenefit or accrued to herany separateaccruing property.

The entire contract of the defendant was embodied in the note-.
not,It was of husband. Ita to the debt her was andpromise pay

be,did to out of her estate,it not to a pay separatepurport promise
no her that it should be soand were made by paid,,representations

connect the with heror that could in any way promise separate-­
the case finds that neither the of the noteas norpayeeproperty,

note was andthe were when the thatsigned,plaintiffs present they
it.the defendant about thesenever had talk with factsUponany

in to thebe as a contract defend­the note cannot respectregarded
of the casesant’s and none authorizeadjudgedseparate property,

broad to include it as such.a construction of the statute enough
77;Pearson, 44 N.29 N. Shannon v. H.v. H. Canney,Bailey

311;592; Corbett, N. H. Batchelder v.v. 51 Sargent,Hammond
lx.VOL. 37
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262; Reardon, ; Hall,v. N.N. H. 57 H. Read v.47 378Muzzey
482; N.ib. Messer v. 58 H. 298.Smyth,

could,law,common a married womanAt by mortgage, charge
her estate with the of her husband’s debt. Bab-paymentseparate

Morrison, 419; Ela,v. N. H. v. N.bitt 58 58 H. 490.Thompson
of the husbandIn those cases the note was sufficient to sustain the

makeAs the wife could an absolute of hermortgage. conveyance
debt, soin of his she could amake conditionalproperty payment

of as thethe same for ofconveyance property paymentsecurity
same debt.the

theJudgment defendant.for

J., did not concurred.Stanley, sit: the others

Thompson v. Ela.

erroneous statement of a coursebyis not defeated a manifestlyA deed
bound, when the is certain toremaining description sufficientlyor

the land.locate
no variance whenstatement be and there ismay rejected,The erroneous

a forth itsa is in evidenceunder declaration settingsuch deed offered
legalsubstance and effect.

owner,in the nameAn of a tax of a non-residentuponassessment land
nor inneither the owner nor theproprietor,one whois the originalof

and a andor of the is sale con-occupation premises, illegal,possession
no title to theconveysof the taxof the land forveyance non-payment

purchaser.

Entry Facts found a referee.oil aWrit oe bymortgage.
“described in the as a cer-The demanded are mortgagepremises

in said of Merri-or of land in Allenstowntain piece parcel county
follows, to wit: at theand bounded asmack Beginning .north-

rodsof the thence west 96 to a stonecornerwesterly premises
south 87 rods thence east-monument thence andturning running

to the lineon a line with the first named line easterlyerly parallel
to theon the line of lot numberof said lot thence eightnortherly

known asfirst mentioned said partbound granted premises being
10, town of Allens-No. in the fourth of lots in saidof Lot range

acres.”town containing fifty
nonsuit,rested, moved for athe defendantThe hayingplaintiffs

notin writ and in the isthe land described thebecause mortgage
same, the north-the the ofthe beginning beingmortgage place—in

west; ofcorner thence in the writ thewest place beginning being
west; also, isthence because thethe north-east corner description—


