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47 N. H. 262; Muzzey v. Reardon, 57 N. H. 878 ; Read v. Huall,
tb. 482; Messer v. Smyth, 58 N. H. 298.

At common law, a married woman could, by mortgage, charge
her separate estate with the payment of her husband’s debt. Bab-
butt v. Morrison, 58 N. H. 419; Thompson v. Ela, 58 N. H. 490.
In those cases the note of the husband was sufficient to sustain the
mortgage. As the wife could make an absolute conveyance of her
property in payment of his debt, so she could make a conditional
conveyance of the same property as security for the payment of
the same debt.

Judgment for the defendant.

STANLEY, J., did not sit: the others concurred.

THOMPSON v. ELA.

A deed is not defeated by a manifestly erroneous statement of a course
or bound, when the remaining description is sufficiently certain to
locate the land.

The erroneous statement may be rejected, and there is no variance when
such a deed is offered in evidence under a declaration setting forth its
substance and legal effect.

An assessment of a tax upon land of a non-resident owner, in the name
of one who is neither the owner nor the original proprietor, nor in the
possession or occupation of the premises, is illegal, and a sale and con-
veyance of the land for non-payment of the tax conveys no title to the
purchaser. '

WrIir or ENTRY on a mortgage. Ifacts found by a referee.
The demanded premises are deseribed in the mortgage as “a cer-
tain piece or parcel of land in Allenstown in said county of Merri-
mack and bounded as follows, to wit: Beginning at the north-
westerly corner of the premises thence west 96 rods to a stone
monument thence turning and running south 87 rods thence east-
erly on a parallel line with the first named line to the easterly line
of said lot thence northerly on the line of lot number eight to the
bound first mentioned said granted premises being known as part
of Lot No. 10, in the fomth range of lots in said town of Allens-
town containing fifty acres.’

The plaintiffs baving rested, the defendant moved for a nonsuit,
because the land described in the writ and in the mortgage is not
the same,—in the mortgage the place of beginning being the north-
west corner thence west; in the writ the place of beginning being
the north-east corner thence west ;—also, because the description is
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so indefinite the land cannot be located, and because the deed is
void for uncertainty in the deseription. Motion denied, and the
defendant excepted.

The defendant claimed title to the premises under a sale for
taxes for the year 1858. They were taxed that year as non-resi-
dent, as follows:

Names, | No.of |Range]Acres |Value |Total |Reduced | State | Highway
lot Value Tax Tax
Aiken, Luther 10, 4, 160, 820, $820, 410, 5.26 2.52

Luther Aiken was not the owner of the premises April 1, 1858,
and had no interest therein except as mortgagee. The referee
found for the plaintiff, and the cowrt ordered judgment on the
report for the plaintiff, to which the defendant excepted.

Dana and Ray, for the defendant. The plaintiff should have
been nonsuited, (1) because of the variance between the aver-
ments of the declaration and the mortgage produced in evidence
(1 Chit. Pl. 308, Hart v. Chesley, 18 N. H. 878, Smith v. Wheeler,
20 N. H. 834, Lyon v. Kain, 36 1l. 362, Obert v. Whitehead, 6
Halst. 1. 293, Bawter v. Know, 19 I11. 267); (2) because the descrip-
tion of the premises in the plaintiff’s mortgage, if it had been accu-
rately set forth in the declaration, was so indefinite that the land
could not be located, and the mortgage was void for uncertainty.
Bean v. Thompson, 19 N. H. 290; Harvey v. Mitchell, 31 N. H.
675. The land was properly assessed. In the case of non-resi-
dent land-owners, the tax is against the land and not against the
person or goods of the owner. Harris v. Willard, (Smith) N. L.
68 ; Dewey v. Strafford, 42 N. H. 282, 286 ; Alvord v. Collin, 20
Pick. 418. The latter case is directly in point, and is entitled to
great weight, for the reason that the case shows the Massachusetts
statute at that time was in substance the same as ours, if not iden-
tical with it.

Mugridge and S. C. Bastman, for the plaintiff.

CLARXK, J. That there is an error in the description of the land
in the mortgage is apparent from the deed itself; and it is equally
apparent that the error consists in describing the place of beginning
as the north-westerly instead of the north-easterly corner of the lot.
To begin at the north-westerly corner of a lot of land and run west
on a line of the same lot, is an impossibility. Taking the whole
description, it is manifest that the point of beginning is the north-
easterly corner of the lot; and rejecting the word north-westerly,
which is evidently erroneous, the remaining description is suffi-
ciently certain. The misdescription is immaterial ; and there was
no variance between the declaration and the mortgage, because the
description in the deed was, in substance and legal effect, the same
as the declavation. Nutting v. Herbert, 35 N. H. 120, 125; Beal
v. Gordon, 55 Me. 482; Galvin v. Collins, 128 Mass. 525.
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The defendant acquired no title under the collector’s deed. The
tax of 1858 was assessed to Luther Aiken upon the whole of lot
10, of which the demanded premises are a part. Luther Aiken
was neither the owner nor the original proprietor of the premises,
nor was he in the possession or occupation of them when the tax
was assessed. The land was neither taxed in the name of the
owner, the original proprietor, nor without any name, and the tax
was not assessed in conformity to the statute. ¢ Unimproved
lands of non-residents shall be taxed in the name of the owner if
known, otherwise in the name of the original proprietor if known,
otherwise without any name * * ¥ Rev. St., e 40, s. 10.
An assessment of a tax upon land of a non-resident owner in the
name of one who is neither the owner nor the original proprietor,
nor in the possession or occupation of the premises, is illegal; and
a sale and conveyance of the land for non-payment of the tax con-
veys no title to the purchaser. The case of Alvord v. Collin, 20
Pick. 418, cited by the defendant, is not an authority, because the
statute under which the tax in that case was assessed did not re-
quire non-resident owners of unimproved lands to be named in the
assessment. Desmond v. Babbitt, 117 Mass. 288 ; Jaguith v. Put-
ney, 48 N. H. 188; Paul v. Linscott, 56 N. H. 847 ; Thompson v.
Gerrish, 57 N. H. 85; Ainsworth v. Dean, 21 N. H. 400.

FBxceptions overruled.

STANLEY and ~SMITH, JJ., did not sit: the others concurred.

SEAW ». ABBOTT.

Claiming and exercising the right to open and close is not necessarily
an assumption of the burden of proof.

PrrrTIoN. to redeem land from a mortgage for $300, dated
December 7, 1871. The plaintiff holds a mortgage on the prem-
ises dated May 30, 1872, for $500; and the defendant, besides his
mortgage of December 7, 1871, holds another mortgage on the
premises, dated January 25, 1873. All the mortgages were made
by the plaintiff’s father. The defendant denies the right of the
plaintiff to redeem the mortgage of December 7, 1871, without
also redeeming the mortgage of January 25, 1878, and sets out in
his answer a writing purporting to be signed by the plaintiff, agree-
ing, in consideration of a loan of $300 to his father, secured by the
mortgage of January 25, 1873, to postpone his mortgage of May
80, 1872, and allow the mortgage of January 25, 1878, to take pre-
cedence. The.action being committed to a referee, to find, among



