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the collector’s deed. Theno title underThe defendant acquired
the whole ofto Luther Aiken lotof was assessed upontax 1858

Luthera Aiken10, the demanded areof which premises part.
of thenor theneither owner proprietor premises,was the original

or of them when the taxthenor was he in occupationpossession
in the name of theneither taxedThe land waswas assessed.

name,owner, without and the taxnorthe anyproprietor,original
“to the statute.in Unimprovedwas not assessed conformity

ifin the name of the ownershall be taxednon-residentslands of
known,of the ifknown, in the nameotherwise original proprietor

* * 40,St., s. 10.Rev. c.nameotherwise without any
theof a non-resident intax land ownerof aAn assessment upon

northe owner thewho is neither original proprietor,name of one
andof the isor premises,nor in the occupation illegal;possession

for of the tax con­of the land non-paymenta sale and conveyance
Collin, 20The case of Alvord v.to theno title purchaser.veys

defendant, theis not an because418, thecited authority,Pick. by
re­in that case was assessed did notthe taxunder whichstatute

in theof lands to be namedowners unimprovednon-residentquire
Babbitt, 233;Mass. v. Put­v. 117Desmondassessment. Jaquith

; v.; Linscott,v. 56 N. H. 347138 Paul48 H. ThompsonN.ney,
Dean,85; v. 21 N. H. 400.AinsworthGerrish, N. H.57

overruled.Exceptions

Stanley Smith, JJ., did not sit: the others concurred.and
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is not necessarilyto and closeopenand theexercising rightClaiming
proof.of the burden ofassumptionan

$300, datedPetition, from a forto redeem land mortgage
7, holds on theThe a1871. mortgage prem-December plaintiff

$500; defendant,1872, besides his30, and theforises dated May
1871,7, on theholds anotherDecemberof mortgagemortgage

25, were made1873. All thedated mortgagesJanuarypremises,
of thedefendant denies thefather. Thethe rightplaintiff’sby

7, 1871, withoutof Decemberredeem theto mortgageplaintiff
25, 1873, inand sets outthe of Januarymortgagealso redeeming

to be the plaintiff, agree-a signed byhis answer writing purporting
father, theto his secured$300of a loan of byin considerationing,

25, 1873, his oftoof mortga'ge MayJanuary postponemortgage
25, 1873, takeof to1872, the30, pre-and allow Januarymortgage

referee, find,tocommitted a amongThe.action tobeingcedence.
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whether the made to substi-other theplaintiffthings, agreement
answer,as set in the bothtute defendant’smortgages, up parties

referee,the to and close. The the de-claimed right open against
fendant’s allowed the to and close. Theobjection, plaintiff open

offered the of former thea referee and inreportplaintiff pleadings
cause, evidence,this and rested. The defendant offered no and

mustclaimed that the referee find that the executed theplaintiff
answer,set out in the defendant’s in the absence ofagreement any

held,to the The referee soevidence theandcontrary. plaintilf
excepted.

Hand, for theNorris plaintiff.

Albin, for the defendant.

Clark, J. The burden of was the defendantproof toupon
show the due execution of the set in the answer.agreement up

Evid.,Grcenl.1 ss. 74-81. The case was not within the rule of
court to the of instrumentsrelating signature declared on. Bene­

Swain,dict v. 43 N. H. 33. It was not a cause in heard onequity
answer,bill and where the of the answer mustallegations be taken

Mitchell,beto true. v. 41 N.Rogers H. 154. Nor was the bur­
den of the fact thatproof thechanged by claimed andplaintiff
was allowed the to and close.right the toopen Although right

and close be determined theopen burden ofmay by proof (Judge
Stone,v.Probate 44 N. H. and has593), sometimes been allowedof

on condition of it Laithe,v. 58 N. H.assuming the(Schoff 503),
exercise of the to and close is notright open annecessarily assump­
tion of the burden of The referee,ofproof. the that heholding
must find that the executed theplaintiff set forth inagreement

answer,the defendant’s in the absence of evidence to theany con­
was erroneous.trary,

recommitted.Report
Stanley, J., did not sit: the others concurred.
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In an action on a note thepromissory against maker, bydefended sub-
creditors, note,thesequent attaching when its execution is orproved

admitted, primais evidence of the maker’s indebtedness.facie

Assumpsit, defendant,on notes made the and toby thepayable
or defaulted,order. The defendant was and theplaintiff action

was defended creditorssubsequent on theby attaching ground
that the notes were fraudulent. The hisplaintiff having produced


