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and, itelect to not that would donebetestify, injusticeappearing
defendant, towithout the of the he was not allowed tes-testimony

and the defendant mattersAll the to which hetify, excepted.
to related transactions into the lifetimetestifyproposed occurring

deceased,of the and it did not that the deceased could notappear
matters,to the same if alive.testify

John Y. for the defendant.Mugridge,

Clark, Saselton,Sanborn for theand Copeland, plaintiff.Sf

Clark, J. A be allowed to hisparty may testify, although
administrator,is an executor itor when■adversary clearly appears

to the court that be done hiswithout Gr.injustice may testimony.
L., 228,e. s. 17. But the must from evi­otherinjustice appear
dence than the Hilliard,theof himself. v.testimony Harveyparty

551;N.47 H. v. N. H. 455.Fosgate 54 In determin­Thompson,
awhether should be admitted to when theing adverseparty testify

administrator,is an executor orparty in cases the safeordinary
and decisive test are found in the the de­guide whetherinquiry

alive,ceased, if could to the matters.same Chandler v.testify
Davis, 462; Russell,N. H. v.47 Hoit N. H.56 559. it isAnd
said to be a exercise of discretion theto allow toproper living party

to relevant facts of.testify which the deceased could have nohad
deceased,to matters after the death of theknowledge, as, arising—

or to facts not known to the deceased but known to a third person
who Brown, 90;be a witness. Brown v. 48 N. H. Chand­might
ler Davis,v. An testsof these to thesupra. application present
case does not show that there was error thein of theruling
referee the of the defendant.excluding testimony

overruled.Fxceptions
J.,Stanley, did not sit: the others concurred.

Tenney & a.v. Knowlton

When an unauthorized of theextension time of is on inpayment relied
defence of an action the sureties on aagainst note, the bur-promissory
den of is on the trial toproof plaintiff throughout the satisfy the jury
that is asuch note valid and subsisting obligation.

Assumpsit, on a note, demand,and several onjoint andpayable
Plea, issue,the defendants and another. thesigned withby general

a brief sureties,statement that the defendants were and that the
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$6of her the toin consideration paid by principal, agreedplaintiff,
consent,the of one without theirtime wherebyextend yearpayment

werethe defendants discharged.
the were sureties on theadmitted that defendantsThe plaintiff

tonote, there extend thebut denied that was ever agreementany
ofof There was no evidence demand thetime uponanypayment.

thedefendants, them, to date ofor either of for the-priorpayment
23,writ, 8,of the note was NovemberOctober 1878. The date

for1872, and the time of the extension oralleged agreement May
June, 1874.

that,to the after-The the court instructrequested juryplaintiff
note,and was the de-the of the the burden uponproduction proof

in themate out the set brief state-fendants to defence upspecial
ment; but instructed thethe court denied the andrequest, jury

case,of tothe burden was the make out herthat onproof plaintiff
that to on the note.and to show she was entitled recover The-

to theto the instructions and refusal to-plaintiff excepted given,
the instructiongive requested.

Y. The erred inJohn for the court notMugridge, plaintiff.
toas thethe as the burden-instructing jury, requested by plaintiff,

to of defence setof with reference the matterspecial up byproof
herto to recover on note.the defendants the rightplaintiff’s

briefissirewith a statement.The defendants thepleaded general
of herissue the the burdenThe provingput upon plaintiffgeneral

issue,inbefore the in the brief statement came and therecase matter
that, instance,no the the burden wasbe in firstcan butquestion

case, tothe out her and show that she was-to makeplaintiffupon
defendants;to the butrecover her noteentitled on havingagainst

this, to meet and avoid theirwhen the defendants soughtdone
defence,in wethe relied andagreement upon urgedliability by

burdenthat as to defence the shiftedcontend such special during-
defendants,trial, the under thethe and it became incumbent upon

thelaw, to out defencemake this proving agreement.special by
of issue raised the brief state-affirmative thisThe particular by

defendants, thethe and ofment was asserted obligation provingby
them.it was upon

thisthe we in isthink rule for which contend caseWe fully
state; fact, noin this in we casefind it. Bel­established against

Miles, 294;v.Wendell, 181; 24 H.21 N. H. Woodward N.v.knap
Snell, 481; Burbank, 586;v. 54 H.v. 25 N. H. Benton N.Buzzell

566; Davis, 520;v. 6 H.v. H. N.Lyman,Lisbon 49 N. Jewett
236; v. N.Lyman,v. N. Doolittle 44 H.37 H.Chesley,Chesley

; 580;.v.611; Smith, Keyes, 7v. 11 N. H. 50 N. H.RumneyBump
421; White,v. 29 N. H.v. 34 N. H. EmersonTebbets Kapgood,

491.

Streeter,Chase the defendants.for
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Blodgett, The substance of the.issueJ. between the parties
was, had, writ,whether the at the date of her an action-plaintiff
able the in the formcontract defendants of aagainst promissory

ofnote. For the the issue on sheherpurpose maintaining part,
note,and the and thus made out aproduced proved prima facie

case, which have entitled her a verdictwould to had the defend-
ants offered no evidence. To avoid the effect of the prima facie

made, was, therefore,case so it incumbent on the todefendants
rebuttal;inoffer some evidence but it does not thefollow that

burden of shifted. On thewas we thinkproof thereby contrary,
it theremained on the trial. Inplaintiff throughout every aspect

cause,of the the substantive fact to be her remainedproved by
the the thesame. She affirmed of contract: the defend-validity
ants denied it. was the vital fact in issue at all theThat ofstages
trial, directed,on wasand to it the evidence both sides affirmatively
or as the thatand affirmed the contract was aplaintiffnegatively;

occurred,and when the breachsubsistinglegal liability alleged
.and mustas he who affirms she was bound to hersustainprove,
affirmation to Nothe form ofby proof satisfactory jury. pleading

of thuscould effect an actual the issue made shiftnorchange up,
it,the burden of unless force of auponproof by legal presumption.

so, of ofAnd while the the extension the time ofproof payment
in the brief statement commenced on thealleged necessarily part

note,of the thedefendants after and of the wasitproduction proof
■ shifted,ofnot because the burden had but because theproof plain-
tiff had offered sufficient to theestablish of the con-proof validity

breach,tract and its unless it was rebutted of orby proof equal
did;This was what the defendants but in sogreater weight.

sense,did not assume the burden inofdoing they proof justany
for, to rebut theand overcome case made theprima by plain-facie
tiff, it was not of them to arequired produce preponderating weight

scales,evidence,of tobut balance the because in thatonly enough
event the case would then stand as if no evidence had been given

side,on either and the burden on theconsequently resting plain-
tiff at the outset would remain unchanged.

was, therefore,The refusal to the instruction asked for ingive
view, correct; so,our and if this be the to theexception chai’ge

See, Brownson,v.becomes invalid. Kendall 47 N. H.generally,
196-205, Doe, J.;of v.Roberts N.opinion Crawford, 54dissenting

533, 534; Bartlett, 367, cited;H. v.Delano 6 Cush. and cases
Allen, 496, 500, 501;v. Butler,Burnham 1 Central v.Gray Bridge

J.;132, Gerrish, ;2 Ross v. 8 AllenBigelow, 147 NicholsGray per
568;Munsel, 567, Ev., 95,v. 115 Mass. art. note 5.Steph. Dig.

overruled.Exceptions

Stanley, J., not sit:did the others concurred.


