
y. 575June, THAYER.EASTMAN1881.]

Ex'rs, Pr.,Thayer, Clark, Tr.& anda., v.Eastman

loase,of the covenants of athethrough non-performanceA claim arising
exercise of dis-be ascertained theonly by judgment,and which can

cretion, and beis one for cannotdamages,and opinion, unliquidated
trustee process.reached theby

Foreign 21,aFacts found referee.Attachment. by April
with its fur-1875, the defendant leased a summer boarding-house,

$400,niture, at an annual rent ofto the trustee for. three years,
in each The leaseon the first of October alsoyear.daypayable

that the trustee should have thatpeaceable possession;stipulated
taxes;in and allthe lessor should the repairbuildings paykeep

notice,trustee, extend thethe on reasonable lease onethat might
terms;the if the furnitureor two same that becameuponyears

it;wear,for use natural the lessor shouldunfit that heby repair
barn,also the water to the house andshould keep running point

cellar wall so as to it from a floorthe over-keep freezing, lay
inhead the finish the and thelaundry, building, keep promises

health;drained to the satisfaction of the board of that all ques-
tions as to and as beall claims to should referredrepairs damages

;one for final theto S. decision and that if lessor should toneglect
make the the trustee should make them undernecessary repairs,

S.,directionthe of and deduct the amount from the rent at the
oftime settlement.yearly

20, 1875,trusteeThe took of the andpossession premises May
24, 1878,retained it until December when he was evictedlegally

J.,one under a of thewrit trusteeby possession. Thereupon
$250J.,to to rentattorned and him as for thepayagreed yearly

estate, 20,real and continued in the thereof toupoccupation May
1880.

The trustee the the first three withoutrentpaid years objection,
20,1880 ;and continued to use as before tillthe furniture andMay

liable for the balance not to for$400if of J. the timeper year paid
tenant,he as his there was found due from him the sumoccupied

$210, furniture,but ifof liable for the fair rent of the $120.only
The referee further the defendant did notfound that andkeep

covenants,his that the trustee wasandperform damaged thereby
$808.75,the amount $142to of of which accrued to Decem-prior

24, 1878; thatber the trustee for with the de-expended repairs,
$238.75;S.,fendant’s assent and of thatdirection the otherby

claimed him allowed in theand refereedamages wereby part by
and theoccasioned failure of the defendant tounliquidated, by per-

lease;form the had notin the and that been ad-stipulations they
S. or one else.byjusted by any

The trustee elected to extend the lease for two and theyears,
sum,referee found that orhe was for such notchargeable charge-

able, as the court decide on the factsmight reported.
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Eastman, theO. foriS. plaintiffs..

Batchellor, for theMitchells trustee.Bingham,

defendant,,Blodgett, thisNo attends case. TheJ. difficulty
seal,under leased to the aan instrument trustee boarding-house-by

furniture, covenanted to do he-­and certain whichand its things
do, the trustee sustained thefailed to whereby damage,wholly

orhas not been the deter­of which agreed upon parties,amount by
lease,named in the or in otherthe arbitratormined any way..by

is a matter for in an actionsuchThat proper recoupmentdamage
374,T.,is settledthe rent well L. & s. Wood­to recover (Tay.

465, 394, a, 2T., 1 Dam. note ib.&. s. (7th 292);Land Sedg. ed.)
the dis­exercise ofthat its ascertainment requiresand judgment,

cretion, not mere or is.and calculationand computation,opinion,
the defendant’s claima self-evident proposition. Consequently

must be as one for dam­the trustee regarded unliquidatedagainst
be reached Mc-­hence it cannot the trusteeand process.byages,

204; 78;.Turner, 203, Varrell,45 N. H. v. 58 N. H.v. GoveKean
Powell, ante 119.v.Bucklin

Trustee discharged-

J., theStanley, not sit: others concurred.did

Petition.Webster’s

not been con-that hasIn a the discontinuance of apetition highwayfor
has since beenhighwayfact that in faith anotherstructed, goodthe

the is competentobviate the for firstnecessitylaid out which may
and constitutecommissioners, maythematter the consideration offor

discontinuance;,theof to authorizechangea circumstancessufficient
andhave been irregular,it that their proceedingsand unless appears

conclusion,commission, theirtheirwith the tenor ofnot in accordance
not be revised.will

of a-for discontinuanceof the town of thePetition Webster
highway.

commissioners, instruc-withreferred to theThe waspetition
rule ofthe 87thin with thosetions accordance required by court?

out',was laidwho, that since theafter a highwayhearing, reported
iswhichout another particularly-the selectmen had laid highway,

is askedthe one whichas a substitute fordescribed in their report
obvi-selectmendiscontinued; laid thethat theto be byhighway

in'.other, thefor and accommodatesthe the publicates necessity


