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mill theupon plaintiff,for is land and israce-way his ofdefendant’sThe
1821,in a toin a deed cut aconveying righta madeby grantheld

river,the water mill thethe land to from the tocarrythroughcanal
thecarry water, rightwidth to with the to thedigbe of sufficient“to

if needed.”and one fourth The owners of the millrod cutonesame
width,in and used it for theover owners offifty years,a roda canal

timeland all the and theduring occupying using landthe plaintiff’s
' This is not conclusive evidence of anof the canal. elec-bankstheto

width,of or of a location of the easement bindingthata canaltion of
owner, law, theas a matter of an ofnor, rightabandonmenttheupon

of the if for thegrant,of the full width needed use ofa canalto cut
water-power.the

full widthcanal, by defendant,the to the of theof thewideningThe
usefor the of the whole isnecessary water-power,reasonablyifgrant,

the for he canplaintiffof of which recover.any rightinvasionannot
the full width the thethe to of defendantgrant,canalwideningIf, in

the canal,banks ofthe earth excavated theuponand leftthrownhas
thethe if earthplaintiff, depositingtodamageforliablenotishe

enlargement.in thenecessary constructingreasonablythere'was
the action of theaway throughthe have fallenof canalbankstheIf

andrain, faulty construction,not throughfrost andofelementsnatural
liable.is notdefendantthe

defendant aa The ownscl. Facts referee.Trespass, byqu.
the Contoocook riverand uponmill, water-power privileges,with

of the is a canalmillThe dischargingrace-wayPeterborough.in
below, and, for arods shortexceptingoverriver eightytheinto

1821, Steele,mill, the land. Inisthe plaintiff’suponneardistance
land,the defendant’s toconveyedthe andplaintiff’sbothowning

the andNorth premisesFactory Company factoryPeterboroughthe
canal towith to cut a thethe right carrytogetherwater-power,

his land from a short canal nearthe factory throughfromwater
river, canal to of sufficient width to“said bemill thetothe

one rod andthe to the same onewater, with digrightthecarry
what wasnow con-The defendant ownsif needed.”widefourth

the laudand the ownsplaintiff throughSteele’s grant,byveyed
the,canal theafterbeen constructed. Soonhas conveyancewhich

rod, andthe width of wasmade of one usedwas1821, a canalin
1874, when themill, untilto the continuously, plain-race-wayaas

with it had become ob-and whichthe sandout gravelclearedtiff
canal, the waterthe so that all fromshortfilledstructed, upand

the land.the canalmill Inuponthrough plaintiff’spassedthe
the andbuilt a saw-mill factory,adjoiningdefendantthe1873,
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water-wheel,added one the forwater its furnishedbeingoperation
thefrom and carried in the canal.mill-pond, awayfactory being

1878,In the canal not of tosufficient enable the de-being capacity
fendant to usemake of all his he widened the canalwater-power,
about four feet and channel aboutits two feet for a dis-deepened

mouth,tance of rods from its and threw the earth excavatedthirty
such and the bank inby canal awidening mound.deepening upon

land,This earth is not suitable to and is anspread upon tillage
incumbrance to the The and. of theplaintiff. widening deepening
canal were afor reasonable of the defendant’suse water-necessary

rain,the action of the frost and the banks of canal,thepower. By
in fell off after the The claims dam-places, widening. plaintiff

canal,for and the for theages earthwidening deepening throwing
there,the bank theof canal and it and for theupon leaving falling

in of the banks. The also claimed for the de-plaintiff damages
soil,fendant’s and the and thedigging carrying away undermining

mill,on a tract of land west of the the titleplaintiff’s tobuildings
which was The referee found the title toin a of thedispute. part

defendant,tract in the a in theand and assessedplaintiff part dam-
for the defendant’s invasion of theages plaintiff’s part.

Smith,JS.M. Thefor the case raises threeplaintiff. questions:
1. Had the defendant a to widen and the canalright deepen

its width ?and as madebeyond depth originally
2. materials,Had the a todefendant and leave theright place

canal,taken from the end of the the banksnortherly upon adjacent
on the ?landplaintiff’s

8. Had the widendefendant a to the canal so itthatright should
be one and one fourth therods wide at surface of the ? andground

it,if he did was it incumbent on him to so leave the banks that
should not ?cave offthey

decided,The first in think,this case will bequestion wepresented
the construction to the of theby canal togiven original conveyance

1821,the North in and thePeterborough mannerFactory Company
in which said canal has used forbeen more than Afterfifty years.

deed,the oflocation the canal in the thedescribing wordsfollowing
“are used: to water,Said canal be of sufficient towidth thecarry

thewith to the same one rod and one fourthright wide ifdig
needed.” The claims that after the hadplaintiff company dug

canal,their and it had usedbeen for more than thefifty years
widthsame that it was the thoseand under whom hedug, plaintiff

claims and the land onhaving eachimproved occupied adjoining
side, time,all that to the of the canal asduring up edge leftdug,
and used said the those acts electedby thecompany, bycompany
width that -was forneeded said canal. The alsoplaintiff claims
that if these acts of the elected the widthby neededcompany they

canal,for said and allowed the andplaintiff, improvingby occupy-
canal,the land to the of said toing adjoining toedge gain rights
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land, the defendant should not now be allowed tosaid saiddig
and wider than it was and used forcanal deeper originally dug

more than fifty years.
defendant, canal,The in and the thewidening deepening placed

the on thetaken from said canal banksmaterials adjoiningupon
of and left them there. This land of thesaidland plaintiff, plain­

land, itand the left weretiff was materialsgrass upon mostly gravel
stones, the landand were not suitable toand spread upon adjoining

the anto be to beneficial use and are in­or any by plaintiff,put
to the lie. ofland where now The expresscumbrance they grant

is certain easements neces­easement secondaryan accompanied by
one. afor the of the Such carriesrightsary enjoyment principal

toto do all that is secureit the authority necessarywith implied
true,But this isof such easement. whilethe principleenjoyment

the toan defendant exercise thisit imposes obligation privi­upon
is in sucha reasonable and manner. It to be donein properlege

no to theas shall cause damage plaintiff.a manner unnecessary
285, 168; 341; v.s. Prescott v. 21 Pick.Wat. WhiteAng. White,

521, useful,522. the material is not it would12 Allen IfChapin,
the of theof the defendant to remove it off landbe the plain­duty

the to thetime in manner leasta reasonable and atiff in prejudicial
Bush,348;O’Neall, 3 v. 45Brisbane v. Strob. Brownplaintiff.

of the facts asthese law toSt. 64-76.Penn. Applying principles
case,the the is for incumber­in this of defendant liablefound part

notsaid and for said incum­the land of removingplaintiff,ing
land.saidbrance from plaintiff’s

admit,raised, ofwe will for the sake thethe thirdIn question
a under the terms of thethat the defendant got rightargument,

canal, fit,he saw to the ofat time width oneto thedeed dig any
the surface of the The case findsfourth rods at ground.and one

to the land ofthe canal without regard adjoininghe anythat dug
side;banks on thatand without the eitherthe protectingplaintiff,

the with the of the andburdened banks weight gravelhe even
banks, and as aleft on said thatthrown out and consequencestones

is no in fault forare off. The plaintiff waysbanks cavingthe
off, the inhe not burdened banks any way,banks’ havingthe caving

condition. the de­to their natural Whiledone anything changeor
.line, heto his we claim thata to dig upmight-have rightfendant

tosuch a as notthe of the canal-into banks wayprotectis bound
Hancock,v.of the Thurstonlandthe plaintiff.adjoininginjure

380;220; Lasala v. Hol­Marshall,v. 19 Barb.FarrandMass.12
Reed,169; v. 31N. 23 Bell1 W. C.brook,4 Pai. Ch. (Penn.);

389Int. (Penn.).Leg.

Jr., ma-the I.for defendant. TheY. Sawyer,G-. Sawyer
the canal wasandthrown out in clearing enlarging rightfullytérial

awas ofbanks. Thethe original grantadjoininguponplaced * *“ widthof sufficientcanal landto cut a through myright
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onewater, to the same one rod andthewithto the right digcarry
a toThis deposita rod wide if needed.” implies rightfourth of

This is not thebanks.out thethe material adjoiningdug upon
but pro-express grantcase of a byacquired by prescription,right

the exer-have restrictedsuch case couldduced. The ingrantor
toto annex thewhich hethe conditions pleasedcise of anyright by

the inThus, that whole extenthe have stipulatedmightgrant.
be should be doneto the canal was toand which dugwidth depth

inintervals; outonce, that the material thrown dig-and not atat
banks, not thrownbe from the orshould removed adjacentging

canal;from the thatall,at but removedthe banks directlyupon
secured thethe should be or otherwisebanks walled againstup

the But no such restriction isof frosts and and like.action rains
thethe in this case. Nor is this case of a naturaltoannexed grant

easement, thethe of above has in landwhich owner a mill-privilege
below, stream,in theto have the flow from his mill naturalwater

thethe of the to enter landin which case mill-owner iiponright
within the strict-clear out stream is to be exercisedbelow and the

Williams,is of Prescott v.est and narrowest limits. Such the case
429, is to5 Met. which the court such a natural easementin say

case,be a from the of the likeconsidered arising necessityprivilege
to the has no othera of be whenway partynecessity, enjoyed only

the fac-of the easement. Herereasonable way enjoying principal
for for useand the easementstory bought paid grantedcompany

mostof and and the is to be takenthemselves their assigns, grant
the It nmst understood that com-be thegrantor.strongly against

land-owner,for the tocovered all thepensation paid grant damages
land,the and use of theoccasioned reasonableby adjoiningproper

in and the incanal Allconstructing keeping repair. secondary
the of oneeasements to thenecessary complete enjoyment primary

Thus,are the thenotby grantconveyed grant, though specified.
of a to a the with itcanal land carriesright dig through grantor’s

righta of into and the forland constructingway along adjacent
it,and because such a to theisrepairing right reasonably necessary

of the But is no moreeasement itenjoyment principal granted.
the to fromabsoluteN than the materialnecessary right deposit dug

the its canalcanal banks. A even rodsupon long mayeighty-four
be and with a mere of and exit atentrancedug repaired, right
each But it hold theend. would be unreasonable to boundgrantee
to such strict and limits thenarrow when had notgrantor stipu-

them,lated for and when usual a ca-the ofespecially way digging
this,nal such as the or meadow land of thepasture grantor,through

has to use the and andbeen land foradjoining passing repassing
material,for it the waste and in thedepositing upon early stages

of the work of the this was to orcanal assentedconstructing way
in as the mode ofacquiesced proper proceeding.

White, 341,ofThe case Prescott v. 21 Pick. cited in the plain-
brief,tiff’s is an thein to sustainauthority propo-directly point
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mill-owner, his milla fromsition that a throughhaving race-way
land,another, enter thethe of has the toland upon adjoiningright

outthe and throw the materials so cleanedclean out uponrace-way,
this, cl.,case, the land-ownerthe banks.' That like was trespass qu. by

ran, thewhose land the of the mill mill-race-waythrough against
to clear out the and the ma-owner for entering race-way throwing

banks; in theon the and the case ar-terials only point presented
was,or decided the court whether he had thecounselby bygued

of the materials in thatto enter for that andpurposeright dispose
It is true that the in thechief-justice,way. delivering opinion,

to the law is in re-some dicta—as whatmade suggestions—mere
to the materials on the bank for the use of the land-spect placing

him,to if no value. Theowner if of value and them ofremoving
for no of the court those and thecase called opinion upon points;

was, theof the court that the mill-owner had torightjudgment
bank,the materials on the that the and usualbeing ordinaryplace

method, as to valuable to thewithout whether wereinquiry they
not. matter a new canalland-owner or The thrown inup, digging

another,old toor out an one the land ofcleaning through belongs
It does not become the of the mill-OAvnerthe land-owner. property

canal;thehis the to and maintainacquiring digmerely by right
he is not called to decide what of the materialand surely upon

valuable,is to the land-owner and at thethrown worthless whatup
ifof held a he remove what is of value tobeing trespasserperil

owner, so if he not is worthlessthe and does remove whatequally
circumstances,to him. and under some be ofStones gravel, may

him so much of ormore value to than bulk compost,top-dressing
for and it cannot be the of theagricultural purposes; duty grantee,

this,in case like to at his what of the material is ofa judge peril
not, then fromvalue to the owner and what and to sift the one the

other.
is defined to be artificial for water. InII. A canal an passage

is to ditch forcommon it a con-applied indiscriminatelyparlance,
mill,the water to or from a and to a water for trans-ducting way
to the for thevessels.by Applied race-way conductingportation

mill, itfrom a does not ex vi termini walls towater import support
other than natural earth which it is andthe banks through dug;

other thethe not forhaving stipulated any grantgrantor support,
isin this is to be construed most him. Itrespect strongly against

referee,found the that in order to the defendant’s a rea-by having
his needed that the canal shouldsonable use of it waswater-power,

be and as has been done. This iswidened deepened precisely
authorizes, canal to be of sufficient width tothewhat grant —“the

water, the rod and onethe with the to same onecarry right dig
mustwide needed.” The of this befourth iffeet) meaning(20f

be,to sufficient and needed for the reasonable use andheld develop-
needed,”and the “ifment of the water-power; expression, implies

the width was notthe of the canal to extreme limitedthat digging
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intervals, that,once, test-but at soto be done at uponnecessarily
it beor asits insufficiency originally dug, might dug-sufficiencying

bound towas notif found to be needed. The pro-granteewider
jthe action of the elementsfromthe banks astect originally dug

to and that view.assented actedthe to the upongrantand parties
the thatterms or nature of tois there in the grant imposeWhat

banks canal as en-as to the of thethe defendantuponobligation
however, that he was bound thus to protectAssuming,larged?

it;them, for and whatever damageshe is not a omittingtrespasser
this account con-the on arehave resulted to strictlyplaintiffmay

all,recovered, declarationto if at aand be upon propersequential,
to such case.adapted

Allen, the defendantunder whichJ. The justi-conveyance,
easement,of anof, the landthe acts was uponfies grantcomplained

sufficient width toa canal ofthe to carry awayheld by plaintiff, dig
mill, to be one one fourthand andfrom the defendant’sthe water

is of the tomaderods wide if needed. No grantee’s rightquestion
canal,land, in a suitable manner theandthe diggo upon plaintiff’s

time, makefrom time to repairsand necessary uponsubsequently,
of ofthe width a rodconstruction of the canalit. The originally
the successive ownersits use of that widthand continuous byonly,

in connection with thetakenthe mill for more thanof fifty years,
to the banks of theusesof the land for beneficial upoccupation

claims,canal, under whom he thethe those duringandby plaintiff
time, to hold ex-of a claim thesame is made the basis plaintiffby

to the lines of the canal asof the land origi-clusive uppossession
thenot a claim thatconstructed. It is plaintiff by prescrip-nally

thethe defendant to additionaltion has the againstacquired right
constructed thefeet, defendant’sfour but that the grantors having

width, in the occu-andof a rod incanal having acquiescedonly
and histo that line theof the land plaintiff grantors,up bypancy

theof the boundaries of easementand locationan election practical
made, them.could notand the defendant enlargewere lawfully

theand those who ownedThe defendant’s plaintiff’sgrantors
easement,the of the canal andhave limitslaud might agreed upon

it now behad been made wouldand if such bindingagreement
Hadley,Fellows, 107; v.6 N. H. Orrthe defendant. v.Sawyerupon

Elkins,579; 39 N. TheN. H. v. H. 78.6 Dudley possession3­
continued, of theto the linethe and hisof long upplaintiff grantors,

easement,of thecanal, and the of the owners wasold acquiescence
the referee have found anfrom which agreementevidence might

Cram, N.line, 130,Hobbs v. 22 H.but it was not conclusive.to a
134; Coleman, If the canal construct­19 N. H. 118. wasv.Knight

for convenience or forless width than theed of a permitted,grant
to fix a limit toand with no intention thea temporary purpose,

the use of the theof the mill or water-power, plaintiff’snecessities
Bowman,line. v.evidence of an Cloughwas not agreedpossession
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504,N. H. 511. Tbe referee has not found15 an line foragreed-
easement,the canal and nor inferred one from andpossession acqui-

escence. in the limited the of the millnecessitiesNothing grant
short of theto whole and the to aanything, water-power; right dig

canal of the full width of one and one fourth rods was not narrow-
width,ed one loss sufficient for of thethe wants millby digging of

the time. limits of theat Within the the ofgrant plaintiff’s right
was the ofuse the land foroccupation dependent upon necessary

time,canal and at as itnecessitypurposes, might any eventually
did, ofthe whole extent the The wasrequire grant. water-power
not restricted in the nor of it lost abandonmentanygrant, part by
or a failure to use the whole So as thesupply. long water-power

a of mill and its entirewas the use thepart property, required
mill,whole canal which was to the no ofright appurtenant part

that could be lost non-use. A canal of the width of thebyright
named in the foundlimit beinglargest grant reasonably necessary

of mill andfor the accommodation the its extensionwater-power,
to that limit was a exercised the defendant.lawfullyright by

defendant,that the in theThe claims earthplaintiff depositing
canal, banks,in its thefrom the istaken enlargement, upon guilty

toof a for which he is entitled recover. The of thewrong grant
the to the canal as wide as it haseasement beenright diggave

was a tomade. The to the canal remove the earthrightright dig
ofIt was not a definite tract of land withsomewhere. a grant

constructed,bewithin which a canal but afixed limits might
width,a canal of thisof the to construct and wasgivengrant right

land for thatthe easement in sufficient Thea of purpose.grant
soil,to throwthe canal was a out the andto right byright dig

canal,be the limits fixed for theit must thrown beyondnecessity
be other land of the of the easement.and that would grantorupon

the mode of theNo restriction being placed upon constructing
canal, of earth taken from the chan­limits fixed for thenor deposit
nel, with it whatever was for its rea­the carried necessarygrant

Whittier,Cocheco Co.v. 10 N.andsonable use enjoyment. Manf.
539; Fullerton,305; Coleman, N. v.v. 44 H. 1H. Bean Appleton

Stone,186; v. 10 65. To the ofBrown Gray rightenjoyGray
canal, reasonable ofthere was thethe necessity throwingdigging

land of the Whether itthe soil otherexcavated grantor.upon
earth,to leave the thrown fromfor the defendantreasonablewas

banks, ofcanal, is a factthe question depending uponthe upon
the easement was thefor whichand granted,the purposeobjects

which the land was de­the uses toof the plaintiff’sextent grant,
and re­the inthe time of the usage constructingvoted at grant,
White,v.situatedand canals (Prescottsimilarlyrace-wayspairing

of the case. Theand all the circumstances grant21 Pick. 341),
in theeasement, to.the soil remainedthe title grantor,of anbeing

to the constructionit notmuch of as was properand so necessary
Towle, 97;v. N.Leavitt 8 H.to thethe canal plaintiff.of belonged
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soil toCo., N. H. The thev. 44 465. belongingAmoskeagGraves
defendant, to remove it in widen-the being compelledplaintiff,

reasonably use,canal, leave for thethe it plaintiff’s doingmighting
found thereferee has thatThe wideningno damage.unnecessary

millthe of the defendant’s andfor useof the canal was necessary
has found that in the earth thrownand not leavingwater-power,

ofunreasonable use thethe the defendant made anbanksupon
andthe to the canal theto the canal. digHaving rightright dig

it notto the for that doesenter landupon purpose, appearright
he what for the reasonablethat exceeded was enjoymentrequired

easement; in and the earththe and his acts■of leavingdepositing
for thethe of the are not whichbanks canal plain-wrongsupon

tiff can recover.
forfor is theAnother which the makesclaim plaintiff damages

the theof his occasioned defendant’s lateralloss soil removingby
of soil the canal and theleavingthe adjacent bysupport digging

to lateral inThe has a supportrightbanks unsupported. plaintiff
owner;soil of and for loss occasionedthe an byadjacent removing

Hancock,v. 12could recover Thurstonsuch hesupport damages.
Driscoll, ; v.; v. 122 208 and Mar­Mass. 220 Mass. Farr­Gilmore

shall, 380, 386; 162;N. Y.385, v. 219 Barb. CohoesHay Company,
Railroad, 25 This isVt. 471. notRichardson v. Vermont Central

of or taken forthe case of a tract land of definite width agranted
be the fixed in theto within boundariesperformedpurpose wholly

made,or act wassome of location. An grantgrant, express byby
land;of the a canal in the and ifwhich defendantright might dig

manner,in thethe work done a reasonable and plain­was proper
tiff could no that followed ashave action for damages necessary

a of the canal.and natural from constructionconsequences proper
the action ofAll such results were Thecontemplated by grant.

frost, the some to fall intothe rain in earth to extentand causing
it,canal,the of which the de­was a natural consequence digging

do; and offendant the to no fault constructionhad right being
found, be recovered.for this claim cannotdamages

to theNo is made the recover dam-ofquestion plaintiff’s right
mill,his of andfor to land west the forawarded trespassesages

sum must bethat there
on the theJudgment report plaintiff.for

Stanley, J., thedid not sit: others concurred.

Hovey v. Morrill.

toequitable preventOn and one beprinciples, mayinjustice, judgment
offset a the latter hasagainst cross-judgment, though assignedbeen

to a third person.


