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upon equitable grounds as a matter of justice, does not appear from
the case. The question being one of justice resting in the judg-
ment of the court upon all the facts at the trial, the case is dis-
charged, to be disposed of at the trial term on the suggestions made.

Case discharged.

Svite and CLARK, JJ., did not sit: the others concurred.

McCrurE v. LocKE.

The fact that one pays fees not allowed by law to an officer for serv-
ing a writ and attaching property without calling his attention to the
items illegally charged, is not a waiver of the right to recover the pen-
alty for taking illegal fees.

Dzp1, for a penalty for taking illegal fees. The defendant is a
deputy sheriff, and served two writs for the plaintiff, attaching per-
sonal property upon the first, and real estate upon the second. On
the first he charged, services, $1.00; travel, $0.24; attachment,
$1.00 ;—and upon the second, service, $0.50; travel, $0.12; paid
clerk, $0.20; copy, $1.00; service, $0.50; travel, $0.12. The sec-
ond writ contained 600 words. The defendant, without furnishing
items of his charges, demanded and received of the plaintiff $2.44
upon each writ.

W. W. Bailey, for the plaintiff.
Norris & Rand, for the defendant.

AriEN, J. On the first writ the charge of $1 for services was
illegal, if there was but one defendant in the action upon whom
service was made. The sheriff’s fee for serving a writ is 50 cents,
with six cents for necessary travel each way. G. L., ¢. 290, s. 14.
Service of writs is made by giving to the defendant or leaving at
his abode a summons, where property is attached; and in other
cases, by giving or leaving a copy, or by reading the writ to the de-
fendant. G. L., ¢ 228, s5. 2, 8. In making an attachment, noth-
ing of this kind is done; and an attachment of property is in no
sense a service of the writ. On the second writ there were charg-
es for two services of 50 cents each. If there was but one defend-
ant, one charge was illegal. The charge of $1 for the copy of the
writ containing 600 words was in excess of the legal rate. The
sheriff is a certifying officer, and the defendant was entitled to
charge for the copy, two pages, 84 cents; part of a page, 12 cents;
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cerfificate of attestation, 8 cents; in all, 54 cents. G. L., . 290,
8. 8. The balance of the charge for the copy was illegal.

For taking greater fees than are allowed by law for serving
writs the defendant incurred the penalty provided by statute for
such cases, and the plaintiff might sue for the same, as he has done
(G. L., e. 290, 5. 27), or the defendant might be prosecuted by in-
dictment. G. L., ¢. 290, s. 28. The defendant refused to give the
items of Lis charges at the time he demanded and received his pay,
and the plaintiff had no opportunity to point out or demur to the
illegal charges. The fact that the plaintiff paid the sum demand-
ed without pointing out the particular items of illegal charge was
no waiver of his right to exact the forfeiture of the penalty. It
was the demanding and taking of the illegal fees by the defendant
that constituted the offence, and made him liable to the plaintiff’s
action for a penalty. .
Case discharged.

SMrTH, J., did uot sit : the others concurred.

Browx v. MARDEN & a.

When selectmen are called upon to determine the amount of assistance
furnished to a pauper within ninety days of an election, that he may
refund the same in order to have his name inserted in the check-list,
and they, acting in good faith, determine the amount to be greater
than the sum actually expended, and receive the amount so determined
and pay it into the town treasury, they are not liable to refund the ex-
cess, in an action brought by the person rolieved. Ford v. Holden, 39
N. H. 143, distinguished.

The right of the town o retain the money paid under such circumstan-
ces cannot be tried in a suit against the selectmen.

AssuMPsIT, to recover $40 and interest received by the defend-
ants, selectmen of New Boston, on the day of the annual election
in Mareh, 1880. Iracts found by a referce.

The plaintiff, who became of age ¥ebruary 19, 1880, his moth-
er, and a minor brother, for three months and more before the an-
nual meeting, occupied a small piece of real estate in New Boston,
obtaining a considerable part of their living from the proceeds of
the land. The mother, as head of the family, managed its affairs.
The sons worked away from home to some extent, and brought to
the mother some money or its equivalent. The plaintiff is below
the average of men in point of intellect. During the ninety days
preceding town-meeting, the town, at the request of the mother,
furnished to her, to be used in the family, necessaries to the amount




