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result of bad faith or negligence. Penacook Savings Bank .
Hubbard, 58 N. H. 167 ; Hooper v. Robinson, 98 U. S. 528. ‘
The case of Ford v. Holden, 89 N. H. 1438, is not in point. Inthat
case the defendants, acting as selectmen, were charged with the
- duty of regulating the check-list, and wrongfully required the plain-
tiff to pay certain taxes which had been abated at his request, as a
condition precedent to inserting his name in the check-list; and
although they acted honestly, and paid the money over to the town
treasurer before its repayment was demanded, yet they were held
liable to repay it. The decision went upon the ground that the de-
fendants had no authority to demand the taxes, or to make their
payment a condition upon which the insertion of the plaintiff’s name
in the check-list was to depend; that they had by the exercise of
their official power obtained money from. the plaintiff, to which by

law neither they as selectmen nor the town were entitled.

The defendants in this case exercised no official power to obtain
money from the plaintiff, either as a condition precedent to insert-
ing his name in the check-list, or otherwise. At his request, or up-
on his demand, they determined the amount expended for his re-
lief, honestly for aught that appears, received the money tendered,
and paid the same over to the town treasurer. The amount paid
proves to have been excessive. For the excess, the plaintiff’s rem-
edy would seem to be by a suit against the town, if it was his mon-
ey that was paid. The defendants acted as mere agents of the
town in recelving the money, and the right of the town to retain
the money cannot be tried in an action against the agent. Weeks
v. Hill, 88 N. H. 199; Winkley v. Foye, 28 N. H. 513. .

Eaceptions overruled.
STANLEY, J., did not sit : the others concurred.

MULLIN v. ATHERTON.

Upon the reversal of a judgment, the party against whom it was ren-
dered is entitled to be restored to all things which he has lost by the
erroneous judgment, and to restitution by the party in whose favor
the judgment was rendered, of all things in his control which he has
acquired thereby.

A title to land, acquired under a levy of his execution by a jndgment
creditor, and conveyed by him to his attorney, who conducted the case
in which the judgment was recovered, and directed the levy, is de-
feated by a reversal of the judgment.

Wrir oF ENTRY, for the recovery of certain real estate in
Nashua. Writ dated Dec. 17, 1880. Plea, the general issue.
Facts agreed.
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The plaintiff was the owner of the premises described in the writ,
subject to certain mortgages, and the defendant claims under a sale
of the equify made on a judgment recovered by Margaret Mullin,
at the May term of this court, 1878, for 1,500, and a conveyance
to him by said Margaret. That judgment was rendered upon a
decree for alimony of 81,500 in a libel for divorce by said Margaret
against the plaintiff. The equity was bid off by said Margaret for
81,687.50, and conveyed to her by the officer on the 16th of July,
1878 ; and on the same day she, nominally for the sum of $§768.89¢,
quitelaimed fo the defendant one undivided half of the same, de-
seribing it as “one undivided half of all my interest, right, and
title in and to the same.” "The defendant was the attorney of said
Margaret in prosecuting and conducting the libel for divorce, as
well as all subsequent proceedings hereinafter mentioned. At the
May term, 1879, it was ordered, on the petition of the plaintiff, that
there be a rehearing in said libel, and the same having been re-
heard, a decree was, at the May term, 1880, mnade and entered, that
the decree therein be so modified that no alimony be recovered,
and that a writ of restitution issue, and that the injunction restrain-
ing the said Margaret, her attorneys and agents, from conveying,
selling, mortgaging, or encumbering her said interest, be made per-
petnal.  The defendant had knowledge of, and conducted or direct-
ed, the proceedings relating to said sale and deeds.

A. . Stevens, for the plaintiff.
H. B. Atherton, for the defendant.

CrArx, J. Upon the reversal of a judgment, the party against
whom it was vendered is entitled to be restored to all things which
he has lost by the erroncous judgment. Hames v. Stevens, 26
N. H. 1175 HMurray v. Emmons, 1b. 528 ; Trow v. Messer, 32 N. H.
861. In real actions the award of restitution is specific, and if
satisfaction of the judgment has been obtained by an extent upon
real estate, the land, and not its value, is to be restored. Gay v.
Smith, 36 N. H. 435, 486. And it may be recovered by a writ of
enfry from the possession of the judgment creditor, or from any
one who has no better title than the judgment creditor. Delano v.
Wilde, 11 Gray 17 ; Horton v. Wilde, 8 Gray 425; Cummings v.
WNoyes, 10 Mass. 488 ; Bryant v. Fairfield, 51 Me. 149.

In this case the levy of the execution issucd on the judgment
was by sale of an equity of redemption of real estate, and the
plaintiff in execution was the purchaser at the sale. The owner
of the judgment, whether it be the original plaintiff, or one to
whom the judgment has been assigned by such plaintiff, purchases
subject to the risk of losing title by the subsequent reversal of
the judgment. Treem. Ex., s. 847; Reynolds v. Harris, 14 Cal.
667. The reversal or recall of the judgment, therefore, defeated



22 MULLIN ». ATHERTON. [Hillsborough,

the title of Mrs. Mullin to the land levied upon; and unless the
defendant acquired a better title under his deed than Mrs. Mullin
possessed, it was destroyed by the reversal of the judgment. If
the defendant was ‘a bona fide purchaser without notice, the title
acquired by him was not affected or impaired by the subsequent
reversal of the judgment. If he cannot be regarded as a purchas-
er without notice, then he can stand no better than his grantor,
and his title was destroyed by‘the reversal of the judgment under
which it was derived.

The defendant was the atto1ney of Mrs. Mullin in the suit in
which the original judgment was rendered, and in all the subse-
quent proceedings; and it is settled, by reason and upon authority,
that the plaintiff’s attorney, on becoming a purchaser at a sale un-
der execution in a case which he has conducted, occupied a position
as unfavorable as that of the plaintiff, and must lose the property
upon the reversal of the judgment. Freem. Ex.,s. 347. In Siroud
v. Casey, 25 Tex. 740, it is said that ¢“the plamtlff in execution,
and his attorney who recovered the judgment, are deemed to be
purchasers with notice of all errors and irregularities in the pro-
ceedings and judgment in the suit;” and where the plaintiff
bought a tract of land at sheriff’s sale on execution, under a judg-
ment in his favor, and conveyed the same to the attorney who pro-
cured the judgment, and the judgment was afterwards reversed for
error, it was held that the reversal of the judgment put an end to
the title so acquired. In the opinion of the court, Wheeler, C. J.,
says,—* It is perfectly well settled that when there has been a sale,
under execution, of lands or goods, and a stranger is the purchaser
bona fide, his title will not be affected by the subsequent reversal
of the judgment. It is equally well settled, that if the plaintiff in
execution, or his attorney, is the purchaser; the reversal of the
judgment puts an end to the title.” In Galpin v. Page, 18 Wall.
350, 878, Field, J., says,—* The protection which the law gives to
a purchaser at judicial sales is not extended in such cases to the
attorney of the party, who is presumed to be cognizant of all the
proceedings.” And such seems to be the generally recognized
doctrine. Svmonds v. Catlin, 2 Caines 61; Twogood v. Franklin,
27 Towa 289; Hoannibal & St Joseph BE. B. v. Brown, 48 Mo.
294, 297; Gott v. Powell, 41 Mo. 416; Taylor v. Boyd, 3 Ohio
338; Reynolds v. Hosmer, 45 Cal. 630; MecJilton v. Love, 13 TIL
486 ; Freem. Ex., ss. 340-847.

Case discharged.

STANLEY, J., did not sit: the others concurred.




