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Dickry »v. WESTON.

The covenants of seizin and of good right to convey, relating to the state
of facts existing at the time of the conveyance, are broken, if at all, at
the time of the delivery of the deed ; but the damages arc determined
upon the facts appearing when the damages are assessed.

CoveNANT BroxuN. The declaration alleged a conveyance
from the defendant to the plaintiff with full covenants of war-
ranty, and a breach of the covenants of seizin, good right to con-
vey, and warranty, but alleged no evietion or payment of damages.
The defendant demurred.

V. P. Hunt, for the defendant. The plaintiff cannot maintain
his action on the covenant of warranty, because at the date of his
writ he had suffered no eviction, nor had he paid any damages.
Having sustained no damage, he cannot sustain an action for dam-
age. Chase v. Weston, 12 N. H. 418; Booth v. Starr, 1 Conn.
2445 Vanderkarr v. Vanderkarr, 11 Johns 122; Kent v. Welch,
7 Johns. 258; Delavergne v. Norris, T Johns. 358 3 Markland v.

Crump, 1 Dev. & Bat. 94.

The declaration does not allege that any damages have been
paid. Mere liability to pay is not enough. Kerr v. Shaw, 138
Johns. 286. And although a suit has been brought against the
present plaintiff, the case is not altered. A warranty, pending a
suit against him, is in danger, but is not thereby damnified, and
cannot have a decree for damages. Hampton v. Pool, 28 Ga. 514.

The plaintiff cannot maintain his action on account of any of the
personal covenants in the defendant’s deed. There is no allegation
in the declaration of any breach of the covenant against incum-
brances. The covenants of seizin and of good right to convey are
in character similar to covenants against incumbrances, and should
be construed by the same rules. And in either case the grantee
cannot recover, if at all, more than nominal damages, unless it
appear that he has suffered actual damages. Morrison v. Under-
wood, 20 N. H. 869. Before there can be a recovery for a breach
of these covenants, the plaintiff must have taken up and satisfied
the incumbrances, or paid damages. Stanard v. Hldridge, 16
Johns. 254; Andrews v. Davison, 17 N. . 418 ; Prescolt v. True-
man, 4 Mass. 629; Delavergne v. Norris, supra. The declara-
tion does not allege that the plaintiff has paid any damages,
nor how much, both of which are essential. In this suit only the
right of the plaintiff at the date of the writ is involved. What
may happen to the plaintiff hereafter is not for the cons1deratlon
of the court at the present time,

C. R. Morrison, for the plaintiff. Upon the averments in the
writ, the covenants of seizin and of good right to convey were
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broken immediately, although the amount of damages may be
affected by the result of the suit now pending. It may turn out
that the breach does not extend to the entire parcel, and so some-
thing less than the whole consideration and interest, with costs and
expenses, be recovered. But this is a matter to be determined at
the trial, npon all the evidence.

CLARK, J. The covenants of seizin and of good right to convey,
relating to the state of facts existing at the time of the conveyance,
were broken, if at all, upon the delivery of the deed; but the damages
which the plaintiff is entitled to recover for the breach are to be
determined, not upon the state of facts existing when the cause
of action accrued, nor at the date of the writ, but upon the facts
appearing at the time of the assessment of damages. Parker v.

Brown, 15 N. H. 176; Morrison v. Underwood, 20 N. H. 869.
Demurrer overruled.

SmrrH, J., did not sit: the others concurred.

SoUHEGAN NATIONAL BANK v. WALLACE, 4ddm’r.

7,';’11'—1’;"% Damages resulting to a person from a crime, and for which he may main-
\ tain an action, may lawfully be adjusted by him with the offender.

An agent who has money belonging to his principal, cannot shelter him-
self and keep the money on the ground that it was furnished for an
unlawful purpose.

An illegal contract may be rescinded so long as it continues executory,
and the money paid under it recovered back.

A SSUMPSIT, to recover $1,000, balance of $20,000, entrusted by
the plaintiffs to the defendant’s intestate, and never accounted for;
also, to recover for interest collected by him upon bonds belonging
to the plaintiffs.

It appeared that the plaintiff bank was broken into in the
night-time of October 19, 1874, and bonds and other securities of
the value of over $100,000 stolen. A little more than one half of
the securities stolen belonged to the plaintiffs, and the balance to a
savings-bank and to different individuals, deposited in the plain-
tiffs’ vault for safe keeping. Towne, the defendant’s intestate, was
president of the plaintiff bank, and continued fo hold that office
until his death, April 10, 1876. The plaintiffs’ evidence tended
to show that soon after the robbery, Towne informed the directors
of the bank and the other owners of the stolen securities that he




