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the court do notShannahan, In that case4 163.v. Or.man
nor indeed to ofon thiscases subject, anyto theallude English

Wright,Co. v. andcases, Navigation theythe American except
two, on the fact that in onethe basedbetweena distinctiondraw

not,it is and thewhile in the otherheirs is usedthe wordcase
them.the Thedifference inmake a principle governingcourt

v. Shannahan is not sufficientcourt inof the Hillmanreasoning
which maintain thethe authorities view.oppositeto overbalance

as to showto wasevidence competent tendingThe objected
of suit.in the the Thehad an interestthat Elwell subject-matter

benefit, interest,If he had nothis was material.for hissuit being
also asentitled to It was show-not competenthe was damages.

what Elwellthe sold and bought.what plaintiffing
maintained, thebe and recover foraction can plaintiff mayThe

as Elwell has sustainedof Elwell such thethe use damages by
defendant, suchthe and as beof the bond may presumedbreach by

of the when thein theto been bondpartieshave contemplation
502, and authorities.v. 58 N. H.made. Blodgett,was Noyes

Case discharged.

Allen, J., did concurred.not sit: the others

Gage McGregor.v.

thesells a of land in differentportiona mortgagor parcelsWhere and at
retains willtimes, that which he in be heldequitydifferent primarily

sufficient,if notdebt;whole and the several parcelsliable for the sold
sales,order ofinverse suchliable in the withbeginningwill be the

last sold.parcel
in a foreclosurenot barred a suit toby judgmentA is whichperson lie

he didin which not appear, althoughnot a and whileparty,was the
(afterwardsan billbrought injunctionwas hependingsuit with-

of thea foreclosure on adrawn) mortgage portionto ofprevent the
himself.byclaimedmortgaged premises

Equity, ain to foreclose Facts foundBill mortgage. aby
Foster, deceased,16,1863, nowFrancisreferee. June executed a

inrods of land Keene to theof tosquare plaintiff,mortgage 96J
$550.for The landof that date wassecure a note to asubject

4, 1873,Marchto Nathan Foster con-Putney.mortgageprior
recorded ondeed of tbe same not men-warranty, day,veyed by

11 rods of the land tothe Johnexisting mortgages,tioning
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1877,; 26,and the interven-$700for February throughMcGregor
rodsof a third for that the same 11 were con-tion person purpose,

defendant, wife,deed to the John McGregor’sby warrantyveyed
furnished the for theshe fromconveyancehaving purchase-money

recorded,her husband. The wasFoster to plaintiff’s mortgage
nor of itsneither John the defendant knewbut McGregor

at the time of the to Noexistence John.conveyance building
erected on this lot since its tohas been conveyance McGregor.
26, 1873, Foster, deed of recorded MarchMarch by warranty

incumbrance,1873, 13 rods27, not mentioning any conveyed
to the to Michael Connell forof the tract plaintiffmortgaged

not of the existence of theConnell was aware$800. plaintiff’s
mortgage.

1873,21, the and deed of release andplaintiff Putney, byApril
all their interest in 32 rods of thequitclaim, conveyed mortgaged

Foster,to the deed that “thisland not before conveyed reciting
is made for the of a heldpurpose cancelling mortgageconveyance

on the above described Nothe considera-premises.”by grantors
deed,this and it forwas for was executed the oftion purposepaid

the described from the held thepremises mortgages byreleasing “At that time the was notplaintiffand aware ofPutney.plaintiff
Connell, theirto and deeds werethe McGregor thoughconveyances

deed of notrecorded. The release was thethen acknowledged by
1873,14,but was June Foster theby Putney.plaintiff, conveyed

$1,800.released to William O. fortract thus Leary
1880,term, thethe obtained conditionalApril plaintiffAt judg-

$769.99 Connell and John on ament for writagainst McGregor
the land included in herfor all thatof entry mortgage, excepting

23,released, and took June 1880. Foster’s adminis-possession
writ,made a defendant in the butwas before thetrator judgment

as to him.discontinued The defendant was not madesuit was a
timeat the the writ made thebecause was did notplaintiffparty,

John had the 11 rods to thelmow that McGregor conveyed
defendant.

the landsuit for was the defendantWhile the pending, brought
the to abill in foreclosure of thea against plaintiff preventequity

her on the 11 This suitrods. was withdrawnmortgage against
“neither before the hadplaintiffentered onparty,”and judgment

defendant,The claims theof thather writ entry. plaintiff by
court, inbill in effect as a toher theappeared party plain-entering

the land. The defendantfor claims that she withdrewtiff’s action
because,bill, not a to the writ of nothe being party entry, judg-

suit could herin that rights.ment prejudice
of the land after thevalue toThe remaining, conveyances

Connell, and release theand and Put-the by plaintiffMcGregor
$1,000. The land released and to is valuedis conveyed Learyney,

Connell, $850,$1,800, tract to and thethe tract toat conveyed
defendant, at $700.and then to theMcGregor,
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The seeks the foreclosure of her theplaintiff mortgage against
11defendant on the rods to her.conveyed

Blake,If. for the plaintiff.

I). Woodward,M. for the defendant.

Smith, J. When the released her to Fosterplaintiff mortgage
rods,the 82 of 96upon the rods tosquare part square mortgagedJ

her, she had no actual of the Foster toknowledge conveyances by
toand Connell. recordThe of those wasMcGregor conveyances

not Bell,notice 395,constructive to her 58 N.v.(Johnson H.
Simons, 475, Wood,Brown v. 44 80,N. H. 9v. AllenGeorge

232, Cheesebroughv. 4 Edw. Ch.Wheelwright DePeyster, v. Mil­
lard, 409, Maris,Johns. TaylorCh. 5 andv. Rawle she was51),
not A is toput not the con­upon inquiry. mortgagee subjected
stant of transactions between thenecessity investigating mortgagor
and third to the But apersons subsequent subsequentmortgage.

his title thepurchaser, with of if hetaking knowledge mortgage,
himself,wishes to protect should the of themortgageenotify pur­

723;Mort., ib., 1624;chase. 1 2 Wood,Jones s. s. v.George
Vickar, ;v. Mc­supra; 3 Sandf. Ch. 192 Gouverneur v.King Lynch,

2 Pai. Ch. The is300. record constructive notice to subsequent
orpurchasers those under the same 1only, claiming grantor.

;Mort., Fair,Jones s. 728 v.Cheever 5 Cal. 337.
The record of the was constructive notice toplaintiff’s mortgage

the defendant’s John of the incumbrance cre­grantor, McGregor,
ated the in theThe defendant standsby samemortgage. posi­
tion as she took title withher full that it wasthough knowledge

to tothe took nosubject and it amortgage, steps protect by
release, or to the of her Thetitle. defendant isnotify plaintiff
not, therefore, ofentitled to an abatement aclaim proportionate

herself,of the debt onpart as account of themortgage against
Foster; lienplaintiff’s release to theand the restplaintiff’s upon

of the not been affected herhas release.premises bymortgaged
Simons, Parks,482;Brown v. v. N.McIntire 59 H. 258.supra,

The stilllien thecreated subsistsby plaintiff’s mortgage upon
tract,the whole rods released. But thethe 82 40|except square

rods iswhich the nothas liablemortgagor conveyed primarily
debt,for while that he hasthe whole which sold ismortgage

forin the inverse order of the sales thechargeable deficiency
in order tointerferes in this so far asway protect,only. Equity

the of in theall interested mortgagedpossible, premises,—rights
creditormuch like the case where one has twosecurity upon

funds, creditor one of themand another upon only, gen-—and
to first tothe first incumbrancer look the fund onerally requires

Simons, 478;Brown v.which the other no lien. 2has supra,
Mort., 1,620, 1,621, cases cited.Jones ss. and

yol. lxi. 5
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the value of these of land isthis several tractsUpon principle
the orderof the debt in reversein satisfaction mortgageapplied

rods,the valued atviz.: tract ofthe (1)of conveyances, 40£
Connell,$1,000; tract of 13 rods sold to and valued atthe(2)

rods, $700.$850; tract of at Asthe defendant’s 11 valued(3)
first two tracts is much thanof thevalue apparently largerthe

debt, has nothe theof plaintiffthe amount mortgage apparently
toto the defendant’s lot her claim. Butto resort satisfyoccasion

doubt, the matter be at thein can made certainthis is involvedif
Otherwise, the bill should be dismissed without costs.term.trial

not a to the suit thewas plain-defendant party brought byThe
Connell, and is thehusband and not affected byhertiff against

not, inin that suit. She did a billrendered by filingjudgment
tomake herself a thethe plaintiff, party plaintiff’sagainstequity

inbeen heard that suit.suit, has shenor
Case discharged.

J., the concurred.Allen, not sit: othersdid

Sawyer Sawyer & a.v.

three adaughters,estate a testator to hisby pro-reala devise ofIn
“ all, thosethe of or of who shallshall consentrequireitthatviso

one,the decease of to sell or lease said realofthe eventinsurvive
have ofright partitionthe deviseesof the todepriveestate,” doesnot

of andoccupation enjoyment.purposefor'theestatethe

Equity, land, and forfor of an accountingpartitioninBill
to thewaste. The bill title landandrents, allegesand profits,for

father,defendants, under the theirthe will ofandthe plaintiffin
to theThe defendants demur plaintiff’s alleged*Sawyer.Joshua

ofthe exclusionand answer denying allegationsof partition,right
of rents and and waste. Thewithholding profitsfrom possession,

demurrer is reserved.theraised byquestion

Faulkner, for the defendants.Batchelder Sf

Woodward, thefor plaintiff.F. II.

estate, todevised certain real saidClark, Josiah SawyerJ.
action,homestead, to thisto his three thedaughters, partieshisbe

and their heirs andto them respective assignsequally,shareto
“ however, that nothis restriction:toforever, provided,subject

real estate shall without thethe be made jointofor leasingsale
itwhile and that shallliving, meaningall my daughtersofaction


