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man v. Shannahan, 4 Or. 163. In that case the court do not
allude to the English cases on this subject, nor indeed to any of
the American cases, except Nawvigaiion Co. v. Wright, and they
draw a distinetion between the two, based on the fact that in one
case the word heirs is used while in the other it is not, and the
court make a difference in the principle governing them. The
reasoning of the court in Hillman v. Shannahan is not sufficient
to overbalance the authorities which maintain the opposite view.

The evidence objected to was competent as tending to show
that Elwell had an interest in the subject-matter of the suit. The
suit being for his benefit, this was material. If he had no interest,
he was not entitled to damages. It was also competent as show-
ing what the plaintiff sold and what Klwell bought.

The action can be maintained, and the plaintiff may recover for
the use of Elwell such damages as Elwell has sustained by the
breach of the bond by the defendant, and such as may be presumed
to have been in the contemplation of the parties when the bond
was made. Noyes v. Blodgett, 58 N. H. 502, and authorities.

Case discharged.

ALLEN, J., did not sit: the others concurred.

GAGE v. MCGREGOR.

Where a mortgagor sells a portion of the land in different parcels and at
different times, that which he retains will in equity be held primarily
liable for the whole debt; and if not sufficient, the several parcels sold
will be liable in the inverse order of such sales, beginning with the
parcel last sold.

A person is not barred by a judgment in a foreclosure suit to which he
was not a party, and in which he did not appear, although while the
suit was pending he brought an injunction bill (afterwards with-
drawn) to prevent a foreclosure of the mortgage on a portion of the
mortgaged premises claimed by himself.

Binn v Equiry, to foreclose a mortgage. Tfacts found by a
referee. June 16, 1863, Francis Foster, now deceased, executed a
mortgage of 96% square rods of land in Keene to the plaintiff, to
secure a note of that date for $550. The land was subject to a
prior mortgage to Nathan Putney. March 4, 1873, Foster con-
veyved by deed of warranty, recorded on the same day, not men-
tioning the existing mortgages, 11 rods of the land to John
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MecGregor for $700 ; and February 26, 1877, through the interven-
tion of a third person for that purpose, the same 11 rods were con-
veyed by warranty deed to the defendant, John McGregor’s wife,
she having furnished the purchase-money for the conveyance from
Foster to her husband. The plaintiff’s mortgage was recorded,
but neither John MecGregor nor the -defendant knew of its
existence at the time of the conveyance to John. No building
has been erected on this lot since its conveyance to McGregor.

March 26, 1878, Foster, by deed of warranty recorded March
27, 1873, not mentioning any incumbrance, conveyed 13 rods
of ‘the tract mortgaged to the plaintiff to Michael Connell for
$800. Connell was not aware of the existence of the plaintiff’s
mortgage.

April 21, 1878, the plaintiff and Putney, by deed of release and
quitclaim, conveyed all their interest in 82 rods of the mortgaged
land not before conveyed to Foster, the deed reciting that ‘‘this
conveyance is made for the purpose of cancelling a mortgage held
by the grantors on the above described premises.” No considera-
tion was paid for this deed, and it was executed for the purpose of
releasing the premises described from the mortgages held by the
plaintiff and Putney. At that time the plaintiff was not aware of *
the conveyances to McGregor and Connell, though their deeds were
then recorded. The deed of release was not acknowledged by the
plaintiff, but was by Putney. June 14, 1873, Foster conveyed the
tract thus released to William O. Leary for $1,800.

At the April term, 1880, the plaintiff obtained conditional judg-
ment for $769.99 against Connell and John McGregor on a writ
of entry for all the land included in her mortgage, excepting that
released, and took possession June 23, 1880. Foster’s adminis-
trator was made a defendant in the writ, but before judgment the
suit was discontinued as to him. The defendant was not made a
party, because at the time the writ was made the plaintiff did not
know that John MecGregor had conveyed the 11 rods to the
defendant.

While the suit for the land was pending, the defendant brought
a bill in equity against the plaintiff to prevent a foreclosure of the
mortgage against her on the 11 rods. This suit was withdrawn
and entered “mneither party,” before the plaintiff had judgment on
her writ of entry. The plaintiff claims that the defendant, by
entering her bill in court, in effect appeared as a party to the plain-
tiff’s action for the land. The defendant claims that she withdrew
the bill, because, not being a party to the writ of entry, no judg-
ment in that suit could prejudice her rights.

The value of the land remaining, after the conveyances to
MecGregor and Connell, and the release by the plaintiff and Put-
ney, is $1,000. The land released and conveyed to Leary is valued
at $1,800, the tract conveyed to Connell, $850, and the tract to
MecGregor, and then to the defendant, at $700.




June, 1881.] GAGHE ». McGREGOR. 49

The plaintiff secks the foreclosure of her mortgage against the
defendant on the 11 rods conveyed to her.

H. Blake, for the plaintiff.
.D. H. Woodward, for the defendant.

Syrre, J. When the plaintiff released her mortgage to Foster
upon the 82 square rods, part of the 96 square rods mortgaged to
her, she had no actual knowledge of the conveyances by Foster to
McGregor and to Conuell. The record of those conveyances was
not constructive notice to her (Joknson v. Bell, 58 N. H. 895,
Brown v. Simons, 44 N. H. 475, George v. Wood, 9 Allen 80,
Wheelwright v. DePeyster, 4 Edw. Ch. 282, Cheesebrough v. Mil-
lard, Johns. Ch. 409, Tagylor v. Maris, 5 Rawle 51), and she was
not pub upon inquiry. A mortgagee is not subjected to the con-
stant necessity of investigating transactions between the mortgagor
and third persons subsequent to the mortgage. But a subsequent
purchaser, taking his title with knowledge of the mortgage, if he
wishes to protect himself, should notify the mortgagee of the pur-
chase. 1 Jomes Mort., s. 7235 2 4b., 5. 1624; George v. Wood,
supra ; King v. MeVickar, 8 Sandf. Ch. 192 ; Gouverneur v. Lynch,
2 Pai. Ch. 300. The record is constructive notice to subsequent
purchasers only, or those claiming under the same grantor. 1
Jones Mort., s. 728 ; Cheever v. Fur, 5 Cal. 887.

The record of the plaintiff’s mortgage was constructive notice to
the defendant’s grantor, John MeGregor, of the incumbrance cre-
ated by the mortgage. The defendant stands in the same posi-
tion as though she took her title with full knowledge that it was
subject to the mortgage, and took no steps to protect it by a
release, or to notify the plaintiff of her title. The defendant is
not, therefore, entitled to claim an abatement of a proportionate
part of the mortgage debt as against herself, on account of the
plaintiff’s release to Foster; and the plaintiff’s lien upon the rest
of the mortgaged premises has not been affected by her release.
Brown v. Stmons, supra, 482; Melntire v. Parks, 59 N. H. 258.

The lien created by the plaintiff’s mortgage still subsists upon
the whole tract, except the 82 rods released. But the 40} square
rods which the mortgagor has not conveyed is primarily liable
for the whole mortgage debt, while that which he has sold is
chargeable in the inverse order of the sales for the deficicncy
only. Iiquity interferes in this way in order to protect, so far as
possible, the rights of all interested in the mortgaged premises,—
much like the case where ome creditor has security upon two
funds, and another creditor upon one of them only,—and gen-
erally requires the first incumbrancer to look first to the fund on
which the other has no lien. Brown v. Simons, supra, 478; 2
Jones Mort., ss. 1,620, 1,621, and cases cited.
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Upon this principle the value of these several tracts of land is
applied in satisfaction of the mortgage debt in the reverse order
of the conveyances, viz.: (1) the tract of 40% rods, valued at
$1,000; (2) the tract of 18 rods sold to Connell, and valued at
$850; (8) the defendant’s tract of 11 rods, valued at $700. As
the value of the first two tracts is apparently much larger than
the amount of the mortgage debt, the plaintiff apparently has no
occasion to resort to the defendant’s lot to satisfy her claim. But
if this is involved in doubt, the matter can be made certain at the
trial term. Otherwise, the bill should be dismissed without costs.

The defendant was not a party to the suit brought by the plain-
tiff against her husband and Connell, and is not affected by the
judgment rendered in that suit. She did not, by filing a bill in
equity against the plaintiff, make herself a party to the plaintiff’s
suit, nor has she been heard in that suit.

Case discharged.

Ar1LEN, J., did not sit: the others concurred.

SAWYER v. SAWYER & a.

In a devise of real estate by a festator to his three daughters, a pro-
viso ¢ that it shall require the consent of all, or of those who shall
survive in the event of the decease of one, to sell or lease said real
estate,” does not deprive the devisees of the right to have partition of
the estate for the purpose of occupation and enjoyment.

B v EQUITY, for partition of land, and for an accounting
for rents, and profits, and waste. The bill alleges title to the land
in the plaintiff and the defendants, under the will of their father,
Joshua Sawyer. The defendants demur to the plaintiff’s alleged:
right of partition, and answer denying the allegations of exclusion
from possession, withholding of rents and profits and waste. The
guestion raised by the demurrer is reserved.

Batchelder & Faulkner, for the defendants.
D. H. Woodward, for the plaintiff.

CrARK, J. Josiah Sawyer devised certain real estate, said to
be his homestead, to his three daughters, the parties to this action,
to share equally, to them and their respective heirs and assigns
forever, subject to this restriction: ¢ provided, however, that no
sale or leasing of the real estate shall be made without the joint
action of all my daughters while living, and meaning that it shall




