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for to and it shall the con-be them thatagree; requirenecessary
all,of or of those survive in the of the de-sent who shall event
one,of to or lease said real estate.”cease sell

is,The raised the demurrer whether thequestion byonly plain-
is to The defendants thattiff entitled partition. object partition

had, thatcannot be the estate the devise iscreatedclaiming by
life,fora estate with several inheritances. 4 Kent 357.joint

this andWithout fordetermining question, conceding present pur-
that the defendant’s contention as to the of thenature estateposes

correct, L.,is think the iswe entitled to G. c.plaintiff partition.
247, s. of1. The condition the devise relates the orto sale leasing

land, use,of the and not to its or Thereoccupation, enjoyment.
ofis in the the intentionanprovisonothing language indicating

on the of the testator to a division of the estatepart prohibit
the for thedevisees of to restrictoramong purpose enjoyment,

undivided;them to a use and in common and theandoccupation
is toentitledplaintiff partition.

Demurrer overruled.

J.,Allen, did not sit: the others concurred.

Houghton.v.Jones

to sueThreatening does not constitute duress.
Partial want or failure of consideration as a defence to a notepromissory

must be where the amount topleaded, be deducted is unliquidated.

Assumpsit, $104.02,on a note for 13,datedpromissory July
1877, defendant,the andsigned by after datepayable thirty days

Plea,ofto the order the theplaintiff. issue.general
note inThe suit was the defendant for another note ofgiven by

amount, defendant,the same 10, 1876,the datedsigned by July
to the bearer,Cleveland Hodpayable or inLightning Company

date,one from transferred to tbeyear beforeplaintiff maturity.
The defendant claimed that the note was without consid-original
eration, and so inthe note suit for the note wasgiven original
without consideration. On this the defendant’spoint evidence
was, that the of the .Rodagent Lightning called on herCompany
husband, Keene,near her in 10, 1876,bouse about andJuly pro-

to on theposed house. Onput lightning-rods the bus-byinquiry
band, the foot,agent said it would cost cents a and would47-J
amount to or$30 $35. The husband said cents a47| foot was too

house,much. then went into the and theThey wasproposition
in defendant,stated of the and she said ifpresence it would not

$35,cost more than or$30 sbe her husband couldthought forpay
it, itand be done. Tbe rodsmight house,were on theput which
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and the same even-tbe in her ownowned defendant right,was by
date,the ofthe with note thatthe called on defendantagenting

$104.02, her to. it. Her husbandandfor requested signwritten
herit too much. The toldabsent. She was agentwas thought

it,to theand she signedcould be thereuponshe compelled sign
at same time her a executedThe thenote. gave guaranty,agent

seal, to the fromhousethe under light-against injuryby company
of the rods was inserted inAn unusualfor five lengthyears.ning

rods,theshowed that atthe and measurementsubsequentground,
foot, $60.amount to about TheceMs would buildingper was47-2-

it,rods andwhile the were there wasnot struck uponlightningby
on,not of materialthat wereno evidence properly properthey put

construction, nor that did not as theeffectually guardand they
as any lightning-rods.house against lightning

that did not notethe obtain thewas no evidenceThere plaintiff
business,value, the offaith, in course nor thatfor ordinaryin good

want of defect in thenotice of consideration orhe had anyany
note, in which itor of the transaction was thegiven, except plain-

awhich was that he was manufac-owntiff’s testimony, carriage
had and car-in Mass. He madeturer manyCambridge, repaired

and had sometimes made forfor the company,lightning-rodriages ”“ or standards the for thethe pointsthem uprights carrying light-
the andHis account foragainst company carriagesning-rods.

he$3,000to a and took their notesamountedlabor year, frequently
took the for onethis he note thein In way givenpart payment.
1877,the first of on account theabout creditingin-suit April,

hadfor the note was written. He never before hadwhichamount
orsuch notes. He had notrouble in collecting knowledgeany

or fraud connected with the noteof whichinformation any wrong
took, of to it.nor defencehe then any

claimed, defence,a that ob-also as theThe defendant plaintiff
thein of defendant fraud her. Onthe note suittained by upon

was,evidence that in a thethe defendant’s fromthis yearpoint
thenote some one called on defendant forof thedate original pay-

absent, it,husband and she could n’tsaid her wasment. She pay
to do about it till her husband camedidn’t wantand anything

it,she must or doThe one who called said pay something,home.
trouble; takeand he offered to her note onwould be thirtyor there

She then the note innote he held. suit andfor the signeddays
not remember that the other note wasit to him. She did givengave

her, it not. did not remem-She was Sheor cancelled. thoughtto
it, orit or saw then since. She the manthat she had supposedber

the note she then was writtenJones, because signed payablewas
itJones, some Jones.because she heard one was Shesayorto

trial,at notwas the was the man.the who presentknew plaintiff,
note,that when she the the mantestified newdefendant gaveThe

one, time,like asnote would be the old toher the new excepttold
suit if she did not the newher a note.threatened with signand
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testified,The that after the noteplaintiff hereceiving original
Davis, collect,it to a to and Davis after-gave collecting agent,

to him the inwards note suit in of thebrought place original.
verdict,The moved for a on the that theplaintiff defend-ground

ant had no evidence to theproduced competent charge plaintiff
with notice of defence to the note at timethe of theany original
transfer, it,ofnor want of value for nor of fraud orgiven no-any
tice of fraud in the note in suit. The motion wasobtaining granted.

note,A verdict for the amount of the with date,interest from its
was taken for the and the defendantplaintiff, excepted.

Woodward,X>.H. for the defendant.

Faulkner,Batchelder for the plaintiff.$

Clark, J. There was no evidence of infraud eitherobtaining
of the notes. to sue does not constitute duressThreatening (Ev­

Gale, 397,18 Pierce, 494,ans v. N. H. Alexander v. 10 N. H.
v. 43 N. H. and weNoyes, 209), do not see theKelley how defend­

could be affectedant’s the circumstance that sheliability by sup­
Jones,she was with when in fact it was hisposed dealing agent.

There was evidence to show that the first note wastending given
due,for a sum than was and this evidence would havelar-ger been

consideration,under a of want of if such acompetent plea partial
defence had been The amount to bepleaded. deductedprecise

the evidence would not beunliquidated, admissible under thebeing
issue, in a suit between L.,the 220,c.general original parties (G.

thes. and defendant can stand no better in13), that inrespect
this suit than she would in a suit the of thebrought by payee orig­
inal note. It is to consider the of notice.unnecessary question

on the verdict.Judgment

Allen, J., did not sit: the others concurred.

&a. & a.,Hammond v. Barker Ex'rs.

it will subserve the ofpurposesWhen willjustice, equity restore a mort-
mistake,releasedgage through and to it itsgive original as apriority

lien.
aA, holding B,If on themortgage premises of to that of insubject C,

of C,a attachment theignorance subsequent of premises by on a dif-
debt, release hisferent and take a new onemortgage for the same con-

sideration, aswill, against attachment,theequity restore the lien of


