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testified,The that after the noteplaintiff hereceiving original
Davis, collect,it to a to and Davis after-gave collecting agent,

to him the inwards note suit in of thebrought place original.
verdict,The moved for a on the that theplaintiff defend-ground

ant had no evidence to theproduced competent charge plaintiff
with notice of defence to the note at timethe of theany original
transfer, it,ofnor want of value for nor of fraud orgiven no-any
tice of fraud in the note in suit. The motion wasobtaining granted.

note,A verdict for the amount of the with date,interest from its
was taken for the and the defendantplaintiff, excepted.

Woodward,X>.H. for the defendant.

Faulkner,Batchelder for the plaintiff.$

Clark, J. There was no evidence of infraud eitherobtaining
of the notes. to sue does not constitute duressThreatening (Ev­

Gale, 397,18 Pierce, 494,ans v. N. H. Alexander v. 10 N. H.
v. 43 N. H. and weNoyes, 209), do not see theKelley how defend­

could be affectedant’s the circumstance that sheliability by sup­
Jones,she was with when in fact it was hisposed dealing agent.

There was evidence to show that the first note wastending given
due,for a sum than was and this evidence would havelar-ger been

consideration,under a of want of if such acompetent plea partial
defence had been The amount to bepleaded. deductedprecise

the evidence would not beunliquidated, admissible under thebeing
issue, in a suit between L.,the 220,c.general original parties (G.

thes. and defendant can stand no better in13), that inrespect
this suit than she would in a suit the of thebrought by payee orig­
inal note. It is to consider the of notice.unnecessary question

on the verdict.Judgment

Allen, J., did not sit: the others concurred.

&a. & a.,Hammond v. Barker Ex'rs.

it will subserve the ofpurposesWhen willjustice, equity restore a mort-
mistake,releasedgage through and to it itsgive original as apriority

lien.
aA, holding B,If on themortgage premises of to that of insubject C,

of C,a attachment theignorance subsequent of premises by on a dif-
debt, release hisferent and take a new onemortgage for the same con-

sideration, aswill, against attachment,theequity restore the lien of
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if D, attachment,to and in of suchA; ignorancehis first mortgage
his which ismortgage, thereupon discharged,to the amount ofCpay

to he will beC,new B for the somoney paidand take a one from
C,the to and will beassigneethe of mortgageasregarded equitable

of therein.the Coriginal rightstosubrogated
ordinarilydebt from the funds of the debtor willof a mortgagePayment

therefore, when is made fromand; paymentthe mortgageextinguish
another, onlythe will be upheldof a debtor and mortgagethe funds

the latter.the funds furnished bythe extent ofto

Equity, a cer-to the of an execution onin restrainBill levy
inland, decree that certain areand for atract of mortgagestain

aFacts found referee.the defendants.force byagainst
Fred. Barker a house10, 1873, the defendant A. ownedJuly
$6,000, aworth which was toin KeeneWater street subjecton

$2,000 Bank; andto the Keene Five Centsof Savingsmortgage
owned a house on Dunbar streetL. W. Hammondthe plaintiff

$2,000. to and onworththe same They agreed exchange,in city
the street to HammondBarker Waterday placethe same conveyed

$2,000 theand Hammondto the conveyedmortgage,subject
The bank surrendered itsto Barker.streetDunbar property

a new note and ofBarker, and receivedfrom mortgagemortgage
from Hammond. This left athe sameamount onlike property

$2,000,of for the latterfrom Hammond whichdue Barkerbalance
a second of the Watera note securedformer by mortgage.thegave

street place.
the Dunbar street13, 1874, Hammond repurchased prop-June

$1,000 cash,$2,000, and Barkerforof Barker givingpayingerty
Hammond -hired thefor the balance.of the placea mortgage

Holbrook, him to do soand to enable$1,000 thus of onepaid
Hammond, toa note Hol-andJoel Joseph signedthe plaintiffs,

amount, theon the 24th offor that andsureties dayasbrook
hisfrom L. W. Hammondreceived promissorymonthsame they

demand, an-them on with interest$1,000, tofornote payable
me of one thousand dol-a note forreason of signing“bynually,

L.sureties,” on the sameas and dayHolbrookto Daniellars
the Dunbarnote a onsecured theHammond by mortgageW.

that, Barker, the noteto of fullybeingstreet subjectplace,
this note andIn the execution oftheindescribed mortgage.

thethe of offraud on parties,there was no part anymortgage
Joelthe sole offor indemnifyingwere executed purposebut they

note, sinceLowell hasthe Holbrook on whichand Joseph against
$500, 19, 1880.interest to Juneandpaid

the27, 1876, F. A. Barkerto assignedtimeAt some prior July
father, A.to T.him as aforesaid hisheldandnotes mortgages by

thereof, anddeceased, the whobecame ownerBarker, whosince
1878, on$2,00030, the' mortgageonafterwards, paidApril
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took anto and assign-street thethe Water savings-bank,place
$4,000the of ofhim ownerThis made mortgagesment thereof.

$1,000 on Dun-for theand of the oneon the streetWater place,
16, 1877, he commenced byproceedingsstreetbar place. July

latter, timeat the samefor on the andof foreclosurewrit entry
Hammond, on all ofL. whichtrustee W.sued out a writ against

attached, andin real estate in Keene wasHammond’s interest any
enteredBoth actions wereone was summoned as trustee.Britton

term, the real conditionaland in actionat the Octoberfollowing
$1,000for the of thewas rendered amount mortgagejudgment

13, other was continued.note The actionof June 1874.
L. to the con-For the of HammondW. paypurpose enabling

the Hammonds to theditional three applied plaintiffjudgment,
$1,000, heloanAldrich for assistance. He offered to provided

wasthe Dunbar street Thiscould have a first onmortgage place.
Hammonds; $1000to the and Aldrich loanedagreed by thereupon

Hammond, the mort-to L. other Hammonds theirW. discharged
Aldrich,L. of that toand W. executed agage, mortgage place

transaction,it, and, samenow holds as a of the gavewho part
the sameJoel and a ofJoseph mortgage upon premisesindemnity

their on the Holbrook note.against liability
Aldrich,$1000 $121.36To the thus from L. addedreceived W.

funds, 27, 1878, thefrom his own and the same topaidApril
Barker, father,F. A. fordefendant who received it his and gave

thein full the anda therefor satisfaction ofreceipt judgment;
same was entered satisfied the records of the court.on

31, 1878, A. theT. Barker madeMay peaceable entry upon
for of theWater street the of bothpurposeproperty foreclosing

$2,000 thereon, ofand his title at the endmortgages perfected
one thereafter.year

term, 1878,At the wasOctober Barker’s-action of assumpsit
referees, the mort-sent to who amount due thereported upon

above the value of the and thegages reportproperty, upon
1880,6, forwas therendered for plaintiff,judgment January

costs, and$869.35 $28.96and for issuedwhich executiondamages
sheriff,Holt,was in the hands of the defendant aplaced deputy

commenced a on the waswho Dunbar street andlevy property,
therewith when restrained theproceeding by injunction granted

thisin case.
At timethe when Joel theirand HammondJoseph discharged

1878,24, 1874,of inJune and the one oftookmortgage April,
theirs,order to ofAldrich’s over nonegive mortgage precedence

the Hammonds knew that the street underDunbar wasproperty
Barker,attachment in nor suchfavor of had Aldrich ofknowledge

attachment; but there was no of on theconcealment its existence
Barker, executors,A. orof T. histhe defendants who arepart

them,nor did or ofeither make use of means to obtainthey, any
the Hammond,of the to norJoel anddischarge mortgage Joseph
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Aldrich, $1,000,to make the loan of or to take a mort-to induce
the Dunbar street as therefor.gage upon place security

The of the bill is to restrain the of the aforesaidprayer levy
execution, for decree theand a to Joelreviving original mortgages

Hammond and to Barker.and Joseph

Blake and E. L. for theK. Gushing, plaintiffs.

Faulkner,D. and Batchelder for theBE.Woodward defendants.$

Blodgett, factsJ. the stated the are entitledUpon plaintiffs
is not whether defendantto relief. The the administra-question

shall be of the obtained the attachmenttors securitydeprived by
intestate, but shall beof their whether to take anthey permitted

of the mistake of the andunconscionable advantage plaintiffs,
thenot of debt on the Dunbaronly mortgagethereby get payment

it,but of thestreet also hold toplace, discharged mortgage, pay
indebt not contracted reference to that andanother property,

which, Hammond nor Aldrichneither Joel and were underJoseph
toany obligation pay.

rule,falls within the as ofIn our view the case well asequity
law, the isof that a fact of known towhen affecting rights parties

other,the it is the of him tothe one and not known to whomduty
Ludlow,it is notice thereof to the other v.known to (Cookegive

Smith, think,119, v. 12 and we5 Bos. & Pul. Farwell Pick. 88);
moreover, thethat the of all be with­parties may preservedrights
out or in the value of the attachmentimpairing any way lessening

which,in the withoutof the of redemption property justice,equity
the now to hold of thedefendants seek incum­discharged prior
brances.

Hammond an interest inJoel and had andobviouslyJoseph
on the Dunbar street to and it mani­place protect,security being

of their madefest that the wasdischarge original mortgage
mistake, setit be aside and the itsthrough may mortgage given

the attachment. Jones Mort.aspriority against (2d ed.)original
971; Nelson, 157; Wilson, 6v.s. Bruse v. 35 Iowa White Blackf.

Sallis, 446;448; Cansler v. 54 Miss. Skillman v. 1 N. J.Teeple,
397;232; 23 N. J. McKenzie v.v. Bergen,Eq. Dudley Eq.

And, moreover,McKenzie, 52 Vt. 271. the theliability being
same, the second was not a waiver ofthe of thetaking mortgage

first, did not it. Ladd v.lien of the and 35Wiggin,extinguish
421, 426, Cutter N.H. and cases cited. v. 37 H. 577.N. Emery,

circumstances was the Barker dis-Nor under the mortgage
Hammond;its L.or W.by payment throughcharged extinguished

but, it well be held that the debton the contrary, may mortgage
tosubsists for the of the thestill purpose upholding mortgage

Aldrich, that to this extentextent of the funds contributed andby
as the of thehe is to be regarded equitable assignee mortgage,
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of theto the mortgageeoriginaltherefore rightsand subrogated
due onWest, where26 N. H. moneyv. 191);­ for,therein (Heath —­

of theas a mortgage,it will dischargeis operatea paid,mortgage
him whoit,of paysof an substitutingin the nature assignmentor

oftheas best serve purposesof the mayin the mortgagee,place
sobe considered asis never to discharged,and a mortgagejustice;

otherwise, toin orderconsider it givetoit isas necessarylong
the offullestate of the enjoymentthe mortgageethose who have

279,272, 280, andN. H.49v.that estate. Stantons Thompson,
Kimball, Me. 146.cited; 16Hatch v.cases

effected,the theis person payinganWhen equitable assignment
and has thein of thesubstituted mortgagee,is placemortgage

Baker,v. 58under thelatter (Holtof the mortgagerights
Hannowald, it isand said278, 35 Mich.N. v. 474);H. Briggs

ofin in favorof general anythat the subrogation appliesright
to thewho, undernot pay mortgageany obligationperson, being

debtor, asdebt, of thedoes so for the benefit furnishing moneyby
Mort., 874,one. Jones s.to execute a newunder an agreement

469;­cited; 6 Abb. N. Cas. Lock­v.and cases Snelling McIntyre,
Kraemer,Marsh, 138; 526.v. 13 Cal. But3 Nev.wood v. Swift

think,be, the circumstances of thiswe underhowever this may
of the defend­case, is to thatthe of Aldrichthat superiorequity

least,ants, that, at he is entitled to theand them rightas against
the debt from theof But as of mortgagepaymentsubrogation.

thefunds of the debtor ordinarily mortgage (Kinleyextinguishes
426, 434,Dibble,Hill, Perkins v. 10 Ohiov. 4 Watts & Serg. Shep­

McClain, of ofv. 18 N. J. and as aherd Eq. 128), payment part
and release of thedebt is a satisfaction mortgage promortgage

Gresham, 347, Howard, 2Ga. Ins. Co. v.tanto v. 27(Howard
183, 264,263,Seymour,v. Wis.Sandf. Ch. 17Briggs Champney

the L.v. 32 N. Y. amount W. Hammondby543), paidCoope,
deducted,is and the is there­from his own funds to be mortgage

Aldrich.fore for the amount contributedupheld actually byonly
is, to theThe result to make the streetDnnbar subjectproperty

under the mort-claims of Aldrich and Joel and HammondJoseph
24, 1874,of June and and the defendants13gages consequently

can of L. Hammondtheir execution the W.only upon equitylevy
in that property.

Decree accordingly.

J.,Allen, did not sit: the others concurred.


