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in his favor thean executionof the land againsttbe set-off upon
to thehusband; that thethe defendant claimsand conveyance

creditors.and in fraud of her husband’swas voluntaryplaintiff
the had homesteadinstructed that awere plaintiff rightThe jury

$500, find the valueof and if shouldof the valuein the land they
sum,than the of fraudto be thatthe land not greater questionof

immaterial, not be consid-would be and needthein conveyance
could recover. The defendant moved to setered, theand plaintiff

trial,aside, for a new on the of error in theandthe verdict ground
instructions.

whom was T. J. for the defendant.Smith),J. C. (withCaverly

for theEdgerly, plaintiff.Copeland 8f

recover in this action onAllen, The cannotJ. anyplaintiff
land,the the homestead notof a homestead inclaim havingright

could thenor in thisbeen jury rightfullyassigned; proceeding
341,Quinn,v.Tidd 52 N. H. 343.the value of the land.determine

all, it must be virtue of her titlethe can recover atIf byplaintiff
in if thather husband’s fee andderived from simple;conveyance

creditors,his her title fails withoutwas in fraud ofconveyance
land, herthe the and homesteadto value of notwithstandingregard

fraudulent,not theIf the was plaintiff’s rightright. conveyance
fraudulent,be If theof would clear. questionrecovery though

fact,arise, whether, in of would be enti-would then that shespite
on to and set ittled to a homestead assignappropriate proceedings

out, this fraudshe could not recover in action. The of inquestion
trial,the andthe was material the instructionsuponconveyance

aside,erroneous. The verdict is set and athe weresubjectupon

New trial granted.

Blodgett, J., sit: the others concurred.did not

State v. Cloutman.

be theas a in a of embezzle-prize lottery maydrawnMoney subject
ment.

$1,000,Indictment, for the embezzlement of the ofproperty
S., ticket in the State which drew awho held a Kentucky Lottery,

$1,000 York, thein New and defendantof employedpayableprize
him the ticket and a written order fortheto collect money, giving

York, and,to New collected theHe wentthat money,purpose.
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neverhas nor accounted for it to S. Therequested, paidthough
that thedefendant claimed state showed no title toin S. the

denied,moved for a verdict on thatand Motionmoney, ground.
Verdict,the defendantand excepted. guilty.

Wheeler,and 8. M.E. Cochrane for theGr. defendant.

Burleigh, solicitor,for theR. state.W.

Clabk, J. in the ofIllegality acquisition does notproperty
it of therender of embezzlementincapable being subject or lar­

stolen from a thiefGoods who has stolen them from theceny.
owner, inbe the indictment ascharged themay either of thegoods

the true owner. 2 Law,or of Bish.thief Cr. s. 801. thisUnder
it was sufficient ofindictment the of theproof ownership money

isthe defendant with embezzled,which charged that ithaving
of theinto the defendantcame possession as the oflawfully, agent

S., thethat it was ofand S. when theproperty defendant received
immaterial how theit. It was title of S. was v.acquired. Com.

Rourke, 397; Com.v. 139;10 Cush. 9Coffee, v.Gray Galligan
255;Fannan, Crane,Allen Booraem v.7 103 Mass. 522.

overruled.Exceptions

J.,Allen, did not sit: the others concurred.

Hall v. Smith.

entitled in remainder to a legacy givenThose to the testator’s wife for
her waiver of the of thelife, provisions will, takeupon immediately.

to a isgivenentire class taken thelegacy byThe individuals of the class
survive the testator.who

to the funeral of alegacy pay expensesA testator’s wife will lapse upon
waiver of the ofprovisions will;her the so will a tolegacy pay the

of one whoexpensesfuneral dies in the testator’s lifetime.
will and codicil are to be togetherA construed as one instrument.

the assets are insufficient toWhen all thesatisfy thebequests, deficiency
theratably bymust be borne legacies which are not specific.

Equity, forBill in instructions to an executor. Smith,W. H.
deceased, will,hisby gave,—

executor, trust, $4,000,To his inThird. the income to be paid
life, sons,his for then to his W.,to wife three Charles Winthrop,

W., for theirAlbert lives and the survivor,and life of the then the
$4,000 to his heirs thenlegal living.


