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231; 71; Pierce,65,v. H. Wells v.N. H. 224. Davis 37 N.Handy,
503, 510,N.27 H. 511.

theJudgment for defendant.

Blodgett, J., sit: the others concurred.did not

Legery.a. v.Garvin &

ofThe thepermitting any preventionstatutes amendment forrequired
in case, of an indorsementgross civil authorize the wantinjustice any

to beof a writ remedied anby such amendment.
of fact,The so far as it a is determinedjustice, is ofquestion question

at the trial term.
infringedThe of suchrights are notsubsequent attaching bycreditors

an amendment.

Assumpsit. writ,Personal was on the andattachedproperty
the same ofwas attached other creditorssubsequently property by

the defendant. All the actions the term.were entered at same
The writ not firstwas indorsed one. Within theplaintiffs’ by any
four the firstof term creditorsdays subsequent attaching appeared,

toand moved dismiss the action and to the writ.plaintiffs’ quash
The moved for leave to furnish an indorser. Theplaintiffs plain-

law,tiffs thisare inhabitants of state. The of whetherquestion
the motion becould was reserved.plaintiffs' granted,

Sanborn, Bell,C. W for the cited v. H.Farnum 3plaintiffs, N.
72; 179;v. Folsom,12 H.Pettingill McGregor, N. v. 42Wood

; Barker,N. ;H. 70 Parker v. 43 N. 35 v.H. Betts 13 Conn.Hoyt,
; v. ;469 32 Everett,Stuart Conn.Corning, 108 v. 68 Me.Hayford

Bank,; v. 431; Lee,505 Converse 15 ;Me. Bartlett v. 60 N. H. 168
81;Cota,Leazar 43 L., 9;v. N. H. 222, Laws, 1879,G. c. s. c. 7.

creditors,L. D. forSawyer, L.,subsequent cited G.attaching
8, 9;222,c. ss. 179;v. 12 N. H. v.Pettingill McGregor, Russell

528; Moore,39 H. 380, 385;N. Smith v. N.Dyer, 17 H. Laighton
Lord,v. N. 237;H. 432;29 Scruton v. 36 N. H. v.Deming, Hall

Folsom,346;H. 70;38 N. v.Dodge, Wood 42 N. H. v.Gove Ly­
528;525,ford, 44 N. H. Hotel Co. v. 55Redington, N. 386.H.

Smith, J. In v. 12Pettingill 179, 190, Woods,N. H.McGregor,
J., ,­ It is not believed that the court thepossessessaid­ —“ power,
where the writ is not indorsed service,at the time of its to permit
a to causeplaintiff the writ to be indorsed at subsequentany period
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thewithout the assent of the defendant.” In the same opinion,
in indorsedcourt that the writ that case had been sufficiently.held

remark that learnedthe The ofby attorneys. judgeplaintiff’s
was, therefore, not to the decision of that case.necessary

Bartlett, 129, held,v. theIn 19 N. H. it wasBrackett upon
v. that when the whoof Pettingill McGregor, plaintiff,authority

administrator,of the as andjurisdiction,resides out sues afterwards
administration, astakes of but does not indorse the writout letters

term,theadministrator until after second leave will not be given
it. writ in that case was indorsedhim to indorse The seasonably

a indorser.by responsible
72,Bell, H. scire the indorserFarnum v. 3 N. was againstfacias

in-of a The scire did not that the defendantwrit. allegefacias
the writ it Rich-dorsed his name before was served.originalupon

ardson,, J., said, is the statute that theC. It clearly required by—“
be indorsed before it is served. We are aware thatwrit shall by

is to indorse a writ afterour practice permission frequently given
entered, ofwe entertain no of theth'e action is and doubt validity

indorsement; no asuch for court would in such casean permit
the beento that writ was indorsed after it hadthe indorser show

Woods,inof histhe contract.” Judgeserved for purpose avoiding
v. this remark ofMcGregor, upon JudgePettingill commenting

Richardson’s, the writreference to the case wheresaid it had only
indorsed, to andand the well establishedwas properlyoriginally
in such cases of new indorsementsrule offamiliar practice allowing
court;in but he admitted that theof writs after languageentry

in-of a writ notwas to reach and embrace the casebroad enough
service, toit did notdorsed all before goat although necessarily

that extent.
473,Allen, H. a to the writv. 48 N. was motionSeaver quash

the thewho resided withoutindorsed bybecause plaintiff,only
denied, not within the timestate. motion was because madeThe
abatement, allowedin and the wasfor pleas plaintifflimited filing

if had beennew Whether the itto a indorser. objection,furnish
amendment,taken, washavecould been obviated byseasonably

court, Brack­The v. Mc­ andGregorleft Pettingillundecided. citing
made,Bartlett, said,­ thesince those decisions wereett v. —­“But

moreof beenof the statute amendments hasconstruction growing
liberal, the ofnow the statute isand more and generallylanguage

narrowand natural sense. strict andtaken its Thein ordinary
construction, whichof reliefwhich were oftenpartiesby deprived

become,to is if it has notthe was intendedstatute give, becoming,
obsolete.”

is, effect,the writ in a bond that the indorserofThe indorsement
forto the defendant costs in certainbe emergen-will responsible

542, 545;Rowell, v.v. 8 N. 48H. White Taylor,cies. Knowles
if thewould be no more boundH. The indorserN. 284. strongly

out atthe contract were drawnof large.language



December, 155v.GARVIN LEGERY.1881.]

thebefore serviceto be indorsed bywrits are requiredOriginal
is an inhab-when theor his or plaintiffattorney,plaintiff, by agent

state; otherwise, who issome responsible personitant of the by
the writL., 222, indorsement ofe. s. 8. Thesuch inhabitant. G.

to hisof the state addsa who is an inhabitant nothingplaintiffby
the action unless otherwisethe event offor costs followliability;
233, indorse-L., and thec. s. 1),directed or the court (G.bylaw by

matter.a nominalresident isment of the writ a merelyby plaintiff
state, is noof theThe of the if a resident groundpoverty plaintiff,

friend, hisindorser; his nextif he suesfor a new and byrequiring
if both are inhab-a new indorseris no for requiringpoverty ground

Cota, H.of the Leazar v. 43 N. 81.itants state.
writ, declaration, return, or other“No pro-judgment,process,

abated,bein the courts or course of shall quashed,ceeding justice,
the or caseor reversed for error or mistake where person mayany

226,L., c. s. 8. “Amend-be understood the court.” G.rightly by
action, ininments in matters of substance be permitted anymay

of the of thirdtheany persons.stage proceedings,” saving rights
L., 226, too. in “asG. s. 9. This statute was so amended 1879

it shall to theamendment to be made when appearpermit any
court that it is for ofthenecessary gross injustice.”prevention

1879,of a. whichLaws 7. If there was amendment justiceany
1879,that could not be made as the statute stood torequired prior

it would seem that the of that the act abovelegislature year, by
cited, intended to remove all doubt the The statutesubject.upon

obstacle, thatnot technical but otherswept away only every every
stood in the of for want of amendment.way preventing injustice

Allen,In said,Seaver v. it was the theamendmentsupra, By—“
defendant was in as a as he have hadwouldplaced good position

first;if the writ had been theindorsed at andproperly thereupon
court well refuse to entertain the defendant’s motion aftermight
the time of in abatement had In this thecasepleading expired.”
amendment, defendant,if will not the or subse-granted, prevent

creditors, from the thequent same defenceattaching making upon
merits which could have made if the writ had been indorsedthey

service;before nor will the be relieved from theplaintiffs proving
same facts which would have been ifto theirthey required prove
writ had been indorsed. To the amendment isseasonably deny
to the the to their in thisdeny plaintiffs claimopportunity prove
suit, and debt,to inflict them the loss of their for aperhaps upon
mere clerical error that does not to be of orappear equitableany

forpractical costs,theimportance; forenforcing plaintiffs’ liability
the indorsement would the defendant a cumulativegive remedy
that be worthless and immaterial. And if it wouldmay be valu-
able, reason,there is no within the wide of therange legislative

shouldpurpose, be donewhy gross injustice of theby incurability
defect. There is amended;no indorsement to be but in whatever
sense the orindorsement is is writ,not a of the the onpart paper
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return,writ, and indorsement should bedeclaration,which the
The strict anddocument ofinscribed is an amendable procedure.

statutes of amendmentof construction whichsubtle methods by
aside, abandoned.turned have beenhave been evaded and justice
administered, in the humaneto be construed andstatutes areSuch
enacted,are for theand liberal in which accomplish­theyspirit

ofment of the declared preventing-­explicitly legislative purpose
of the common law ofthe trueinjustice. Upon principlegross

Gilmore, 417,v. N. H. whichamendments 59 433-435)(Metcalf
the andno andis repeated plain expres­longer disregarded, upon

the towhich it is the of courtsion of the will duty carrylegislative
effect, that such a defect as a want ofit be doubtedinto cannot

whenbe remedied amendmentindorsement of a writ jus­may by
of so far as it isit to be done. Thetice question justice,requires

fact, v.at the trial term.a of is to be determined Piperquestion
252;Hilliard, 198; N. H.N. H. Barker v. 58Savage, Redding58

Lee, 168,98; N. 169.v. N. Bartlett v. 60 H.59 H.Dodge,
creditors would not beof theThe subsequent attachingrights

action,of the asindorsement made afteran entrybyinfringed
writ, declaration,amendments of thewould not be bythey many

return.and
Case discharged,

Blodgett J., did not sit: the others concurred.

Thompson.Taylor v.

jn note, bysecuredoriginallythe maker of a promissorya su^ against
estate, has been tocompelledan indorsee whoof realmortgage by

him the sameupontaken bythe to aprotect mortgagenotepurchase
of the mort-priora owner without noticefrompremises subsequent

covenant, reasonbyfor breach ofno that an actionit is defencegage,
theby plaintiff againsthas been commencedmortgage,of the prior

a note.and worthlessby takinghis settledmortgagor

Assumpsit, of therecover the amount defendant’sto promissory
for the to the ofreferee found subject opinionnote. A plaintiff,

5,court, 1870,facts: Junethe James R.the upon following
of the as a$350hiredThurston plaintiff, giving security mortgage

the usual covenants of Thewithhis homestead warranty.of
toin fact awas then subject prior given byhomestead mortgage,

to secure the note now in Theto Elias Towle suit.this defendant
took itof the Towle toafterwards learning mortgage, upplaintiff,

foreclosure, the andTowleits assigning mortgage indorsingprevent
thewithout recourse. Soon afterto the plaintiffthe note plaintiff


