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Shaw v. Abbott.

A statutory to redeempetition land from a is anmortgage action of a
nature sufficiently toequitable bring the plaintiff within the rule that
he who seeks must doequity equity.

The holder of a first mortgage, who is induced to take a third mortgage
of the same theproperty by written, unsealed ofagreement the holder

that the thirdof the second shall take precedence second,of the may
ofspecifichave theperformance agreement enforced in an equitable

himbrought against byaction the holder of the second for redemption
land from the first.of the

Petition, to redeem land from a 60 N.mortgage. H.Reported
Facts found the court. Theby564. defendant holds a third mort-

1871,in and a 25,fifthgiven 1878,gage, mortgage, given January
the holds 1872,and a fourth inplaintiff mortgage, of thegiven

fourth,land. Thesame as holder of theplaintiff, seeks to redeem
from theland third. Threethe before the fifthdays mortgage

made, thewas theplaintiff signed “Whereas,following writing:
hold a onI now the homestead ofmortgage premises father,my
Shaw, street,situated Concord,David on South H.,in N. which

is the fourth on said and whereasmortgage premises, fathermy
Abbott, Concord,ofdesires to obtain Moses B. of said an addi-

dollars,loan of threetional hundred now in consideration that said
B, Abbott has to loanMoses said sum to father,saidagreed my

homestead,take a fifthand on his said I domortgage waivehereby
of said tothe themy toprecedence mortgage saidmortgage given

Abbott, I doand consent that his shallhereby takemortgage the
mine,of and be considered and collected as theprecedence fourth
claim,and and I do with saidmortgage Abbotthereby agree that I

hinder or dowill not act which theany collection ofmay delay said
claim, as the fourth on saidAbbott’s real estate. Witness my
seal the 22d ofhand and 1873. Laurenday A.January, Shaw.”

seal,this written not under theagreement,By inducedplaintiff
$300,to loan the fatherAbbott and to takeplaintiff’s the fifth

as security.mortgage

Norris,A. F. L. for the theplaintiff. Shaw under-By writing,
to Abbott’s second estate,took the fifth thegive mortgage, upon

own,to his which was the fourth. Theprecedence doeswriting
undertake to substitut'e the note Abbott,not of and asthereby,

it, also;theincident to it does not in termsmortgage undertake
the note andto substitute of Abbott in themortgage ofplace

note and but itShaw’s undertakes tomortgage; substitute the
Abbott, Shaw,of in the of that ofmortgage simply, place and
it It is said that aprecedence.thereby give parol ofassignment

carries the with itthe debt Mersereau,v.mortgage (Runyan 11
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420,Mendum, H. Lane v.5 N.v.536, Sleeper,SoutherinJohns.
and thatGibbs, 24 N. H. an484),v.209, WhittemoreN. H.18

the debt passeswithoutof the assigningmortgageassignment
326; v.Bronson, Wilson19 Johns.Jackson v. Troup,nothing.

Gibbs,186; v. 24 N. H.231; Whittemore4 Kent Com.2 Cowen
must assumedit be thatto thiseffect writing,To488. give

estate, and notof inci­real merelyarethe conveyancesmortgages
Ifmade to secure. thewerethe debts which agree­to theydent

was anAbbottwithof substitution Shaw attemptedment by
of theand an assignment mortgageattemptedmerely,assignment

or substitute Abbott’sto transfer mort­notit could operateonly,
thatBut theof that of Shaw. mort­assumingin the placegage

estate,of real theasbe treated attemptedconveyancesmaygages
beis to consideredthe andor substitution by partiesassignment

said, infee. It isseized in Southerin v.as if weretreated they
429, that aMendum, H. that “It is settled in fee5 N. mortgage

and thehimto the as between allmortgagor,mortgagee,passes
land; there is nothe and where to theestate in agreementthe

theand thebetween the latter ismortgagee,mortgagorcontrary
redeemed,until andhold the land main­to enter andentitled may

whoof disturbanyor a writ person maytain entry againsttrespass
the himself.even Newell v.Iiis mortgagoragainstpossession,

169;138; Cram, 1 N. H.Brown v.Mass. Pettengill3 v.Wright,
Harris, 531;54; 2Evans, v. Mason5 N. H. Dexter Estabrook v.

515;258; 13 Mass.Moulton, 9 v.Mass. Green Thunder v.Kemp,
theBelcher, 449. The law to3 East these effectsgives mortgage

waste, andthe to the landto enable fromkeepmortgagee prevent
in and also tolessened in value enable himway, toanybeing

to he isthe rents and which entitled. Butreceive notwith­profits
isthe so far as it tonecessarymortgagee,standing accomplish

is and treated in law asthese considered seized in feepurposes,
is,land, still his interestowner of the in otherand the respects,

In orderin a different of view. toconsidered him thepoint give
viola,­forof the and remediesfull benefit appropriatesecurity, any

is treated as the owner of thehis he land.”tion of rights,
in of lands shall be“No defeated norwritingconveyance any

unless it isincumberedestate inserted inby any agreement,any
thereof,the and madecondition of partthe theconveyance stating” JL,or other to beto be securedsum of thing performed G.money

136, 2. was a ina. Shaw’ss. ofmortgage conveyance, writing,
lands; toShaw Abbott wasand the anbywriting given agree-

valid,which, defeated his andment, if encumbered hisconveyance
Abbott,his toIt that ofestate therein. mortgage itpostponed

and, instance,in thishisdiminished himsecurity, entirely deprived
for thisIf it be held itof would beoperative purpo.se, insecurity.

this ofof the statute.manifest contravention provision Kingsley
case,Holbrook, In thatN. H. 313. where av. 45 construction was

statute, there was a deed Samuelto this Holbrook &by Songiven
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to one of all theConant timber on a of landpine piece belonging
Holbrook &to Son. At the same time Conant and deliv-signed

to seal,ered the Holbrooks a not under that he would cutwriting,
remove all the timberand from the land within three fromyears

date, and inits failure so to do he to forfeit all the tim-agreed
upon court,left the land. The inber to this ofreferring provision

statute, itthe that to both deeds and andsay applies mortgages,
defeasance,that “The written or should not haveagreement, been

admitted, and of course the other evidence in to the exten-regard
sion of the time of off the timber was immaterial. Thegetting

is that the deedresult the timber and thisconveyed absolutely,
was a contract which Conantpaperaccompanying upon might

been liable to the Holbrooks if he did nothave its condi-perform
tions, that be modifiedagreement might by parol.and

was also admittedThis anotherwriting improperly upon ground.
thewe hold that was an interestSince in landproperty conveyed

seal,can be an instrument under thiswhich only conveyed by
defeasance,havein order to as a must have beenoperatedwriting,

that,seal, fact;is not theunder which so ofalso ourindependent
statutes, the was not admissible.” The ofwriting inadmissibility

twowas and both are tothe put upon grounds,writing applicable
The latter is a wellthe case at bar. ruleground recognized

Wendell, 355; Wood,12Jackson v. Johns. Jackson v.of law.
297, 312;73; Lund,2 Bl. Com. Lund v. 1 N.12 Johns. H.

Daniels,Sturdivant, 246;41; v. 8 v. 2French Greenl. Bickford
Otis, 167;71; Bank,v. 2 N. H. v.H. Runlet Wendell 9 H.N. N.

Wendell,v.In Jackson which was a writ of to404. entry
lands, the under which theconveyancerecover certain plaintiff

form,his action was in the commonto maintainclaimed except
case,recited, inwas affixed. It as this that thethat no seal

his hand and seal. It was held that forhereunto set wantgrantor
the did not transfer title to theseal instrumentof a any plaintiff,

was for the defendant.orderedand judgment
to that the is an invalidis not say writing agree-Shaw estopped

instrument,itit is not under seal. If were a sealedbecausement
be an in thatbe otherwise. There easemight estoppelit might

himhad done to from thenothing estop assertingdeed. Shawby
title,of an andwas no concealment ShawHere outstandingtruth.

hehad made no admission which now seeksno act andhad done
law,to have known theare andBoth presumedto partiesdeny.

Shaw was invalid for the want of a seal.that the signed bywriting
Abbott, invalid which bothan under-to by agreementShaw said

stood, to which there was no fraud orin deception,and regard
$300, house,take a fifth on hishave andfather mortgage“Let my

fourth, and which Ishall be the my mortgage,and mortgageyour
Abbottthe fifth on the knew thathold, shall be property.”now

and that it was the fourth on thehisheldthen mortgage,Shaw
“True,in answer to the Inow writing,Shaw says,property.
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time;as knew it was made at the I didjusttbemade writing you
it, not,this also.” does thisseal and knew Shaw de­not you by

fence, act or admission ever made him. Heby onlydeny any says
time,thethe which he at turns out tothat goodwriting, supposed

seal,of and that the lawbe invalid for the want a thatpresumes
Barker, 431;2understood it. Parker v. Met.both Hurdparties

108; Holbrook, 321;10 H. v. 45 N. H.N. LundKingsleyv. Silsby,
41;Lund, Otis,H. v.1 Runlet Bullen v. Run­v. N. supra;

260; 404;nels, Bank,v. H.2 N. H. Wendell 9 N. Jackson v.
Wood,355;Wendell, v. 1212 Jackson Johns.Johns. 73. In

Barker,v. which a writ ofParker was aentry upon mortgage
Boston, said,of it isto recover lots land in Southtwo —“The

is, has,whether the demandantfurther acts orinquiry by any
his,of waived his asdeclarations andpriority mortgagee, post­

to tohis take effect that to the La­subsequentlyponed mortgage
presentedBank. The here is theonly questionfayette concerning

to as toto be the evidence what at theeffect inter­passedgiven
the and theview between demandant of thepresident Lafayette

Bank, the of the frombefore to thatacceptance mortgage Gaylord
bank, on which occasion the demandant tosaid the ofpresident

bank, matter,itswho was as in thethe that ifagent theacting
ofwould take the asbank he wouldmortgage Gaylord proposed,

his onclaims the demanded Thisrelinquish premises. declaration
demandant, said,itof the is must to him fromoperate estop setting

tenant, either,his the asagainst anup mortgage first, admission
Bank,acted the and therefore conclusiveupon by Lafayette against

demandant; or, thethe doctrineupon that if asecondly, party
title stands and a salehaving by, to aencouraging promoting third

title; or,he hiswaives that it was aperson, prior thirdly, parol
debt theof the secured . . .discharge by Themortgage. case
thebefore us has not elementmaterial to effectnecessary give and

for,theto contended there noapplication principle evidencebeing
ofof concealment an title. Theany outstanding here wasparty

concealment,suchnot misled but beenhasany damnifiedby solely
the breach of the of the demandant thatby promise he would

But ahis title. it was torelinquish parol promise relinquish title
estate,to real and was therefore andinoperative void theby

statute of See v. Sanders, 259;frauds.” Davis 11 N. H. Gurnsey
Edwards, 224; Bank,H.26 N. v.v. Heath 44 N. H. 174; Davis v.

65; Steele, 73;N. H. v. H.37 Simons 36Handy, N. Odlin Gove,v.
465; Kimball, 285;N. v.41 H. Drew 43 N. H. Corbett v. Norcross,

N. H.35 99.
Holbrook, Conant,In v. where atKingsley thesupra, time of

timber, deed,the of transfer,back aconveyance pine by gave not
seal, Holbrook,under to of all the timber not removed within three

held,it was in a suit Holbrook foryears, andagainst car-cutting
the timber after the of the threerying away expiration years, that

Conant, him,and the under were notclaimingparty estopped to
lxt.VOL. 18
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for theof Conant was invalid want of athat the agreementsay
41,Lund,v. N. H. which isIn Lund 1 the law ofseal. approved

Holbrook, lawcourt common a mort­v. thein say,­Kingsley —­“At
be voidto a deed lands conditioned tois defined be conveyinggage

of some other-­a sum of or thethe of money, doingupon payment
ofbe included in the deedThis condition conveyance,act. may

deed, at least effectbe a executed oror it by takingmay separate
transaction.time so as to be of the same Itthe same partat

deed, be or instrument inparolbe and cannot bymust writingby
effect the of con­under seal. It must take at the time deednot

deed,effect, not at a time. A ortakes and subsequentveyance
time,madein at ainstrument writing, subsequent mayeven any

contract, defeasance,it cannot cannotvalid but as aa operatebe
vested the Suchor the title byaffect qualify prior conveyance.

nature,incontract would be itsaltogethersubsequent personal
than as the foundation of an action tootherwiseand inoperative

of its The doctrinefor the breachdamages provisions.”recover
if tobe,seems that even thethis case to Shawbyof writing given

sealed, been at a timehad been made subsequenthavingAbbott
of it cannot tothe date Lauren A. Shaw’s operateto mortgage,

otherwise,or the title vested theor estoppel byaffect qualify, by
Wendell,v. Wads-­In Jackson whereconveyance. supra,prior

consideration and had taken ahad the full convey­paidworth
estate, seal, and a writ ofreal not under hadof brought entryance

that theit was held he could not maintainto recover possession,
seal,the of a andbecause was invalid for wantconveyanceaction

to theset such ofthe was notthat estopped up invaliditygrantor
action. inin defence of the “No estate conveyedconveyance

ofbe the for theshall holden by mortgagee paymentmortgage
the obli­or of othersum of the thing,money performance anyany

arises,or of whichor to theliability payment performancegation
contracted,made, or after the execution and of suchdeliveryis

L., 136, valid,3. If is as toG. c. s. the sowritingmortgage.”
to over that of L.the second of Abbottmortgageprecedencegive

to his L.Shaw, the David son A.estate ShawbyconveyedA.
Shaw, held L. as forin A. Shawbe.mortgage, may by mortgagee

of due secondthe Abbott’supon mortgage,the moneypayment
theShaw,and L. A.its redemption by obligationpaymentupon

of was contracted the execution andwhich aftertheto payment
A. onof L. Shaw’s Such themortgage. agreement partdelivery

law,be ofand Abbott would in contravention thisShawL. A.of
lend its aid in itscourt would notthe maintaining validity,and

existed,neverthe to their remedies as if it hadleave partiesbut
alone,wit, L.of Abbott’s first A.to a redemptionto mortgage —as

redeem first without theAbbott’s askingmortgageShaw may
to ato contract contem­assistance validity manifestlycourt’s give

the If athis of law. Abbott hasa violation of provisionplating
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it is an action for for breach of con­remedy, damages alleged
tract.

Albin,J. for theH. defendant. The held outplaintiff having
the inducement contained in the Abbott was warrantedagreement,

it,in and hisupon with hisrelying changing position partingby
The is from hismoney. plaintiff estopped denying agreement.
Sanders, 261;Davis v. 11 N. H. v. 75;Davis N.37 H.Handy,

1546, Valentine,ss. 1542, 40,1550. In v. 12Story Eq., Pick.Fay
44, the a secondplaintiff, holding mortgage, verbally encouraged

first,the defendant to the him that hepurchase wouldassuring
it; defendant,never redeem theand suchrelying upon promise,

first,was induced to the and then madepurchase improvements
the The afterwards toupon property. plaintiff attempted repu­

diate his verbal to redeem.agreement by instituting proceedings
said,The court then these assurances as satisfac­Considering—“

torily we are of thethat is boundproved, opinion themplaintiff by
in this suit. It is that the interest of aobjected canmortgagee
neither be transferred nor Mostrelinquished by parol. certainly

cannot;it but no whatever be his interests orparty, may legal
can have relief in a court ofrights, unless his claim isequity

founded on the ofbasis faith and It is a familiargood justice.
rule, hethat who seeks must do He must notequity ex­equity.

the ofaid a court of topect sanction the violation of hisequity
there beengagements, no means toalthough may legal enforce

them.”
release,The is a valid and hisitwriting ofby 1872mortgage

is made to the of Nosubject 1873.mortgage ofprecise formality
Mort.,a release is 2 972, 974;Jonesmaking ss.required. Proc­

Thrall, 262;tor v. 22 279;Vt. v. 41 Barb.Headley Goundry, Ackla
v. Ackla, 228;6 Griswold,Penn. St. Griswold v. 7 Lans. 72. The

would have been sufficient if itagreement had not been in writing.
themselves,“The as betweenparties make amay, valid agreement,

it be verbal that one ofthough two shallonly, bemortgages prior
other,to the and immaterial,the order of record is then unless

are to otherthey subsequently assigned who have no no­persons
tice of the Mort.,Jones s. 608.agreement.”

Dob, C. J. The to redeem is an actionstatutory petition of a
nature to the withinsufficiently equitable thebring ruleplaintiff
that he who seeks must Green,do Proctor v.equity 59 N.equity (­
H. and this350, 352); rule does not allow him to avoid the agreed

of the lastpriority s. 64 e. Hismortgage. Story Eq., agree­
ment can be enforced in an action the defendant forbrought by

andspecific there is no occasionperformance; to theput parties
to the of Maass,another suit.expense v.Gillig 28 N. 191,Y.
213, 214. The forplaintiff’s willjudgment contain aredemption



[Merrimack,BEAN v. CHURCH.260

as theas wellfifththe mortgagethe paythat plaintiffcondition
use, sealed instru-clerk, adefendant’sfor thethethird, withor file

theor judg-fifth precedence;the indisputablewillthat givement
the defend-form that willother givein somebe drawnment will

he is entitled.torelief whichtheant specific
discharged.Case

others concurred.sit: theStanley, J., did not

Adm'r, & a.Churchv. ChristianBean,

church-wardens, similar officers of anor otherdeacons,trustees,The
aStates, are corpora-of the Unitedchurch, if citizensunincorporated

in succession all real andholdingof andtakingthe purposefortion
to their churchgivenestatepersonal

in-Equity, of Sarah forthe administrator Sleeper,in byBill
will,her the second item ofofthé constructiontoasstructions

to the ofdevise Christian Churchandis, “I bequeath,give,which
member, and the churchI am a onlyof whichDanbury,South

estate,residue, realrest, remainder of andandthere, mytheall
situated, to forever for ato have and hold per-whereverpersonal,

for thewhich shall beuse of annually appliedthefund,petual
under the direction of saidin said place,of preachingsupport

church.”

theCarr, for plaintiff.Shirley £

defendants.Norris, for theT.W.

church-wardens,trustees, deacons, or otherTheDoe, J.C.
Church ofChristian 'Souththeof unincorporatedofficerssimilar

member, citizens ofatestatrix was beingthewhichofDanbury,
the of andStates, forare a purpose takingcorporationUnitedthe

estate to theirthe real and givenpersonalsuccessioninholding
L., 153, 6; v.605; c. Holts.Charters G.Mass. Anc.church.

debts, the residue ofThere no realtyDowns, H. 170. beingN.58
the death of the testatrix.atofficial corporationtheinvested

will deliver to themThe administratorH. 9.55 N.Lucy,v.Lucy
for thenoand will securityrequireof personalty,residuethe

duty.theirof fiduciaryperformance
discharged.Case

concurred.sit: the othersJ., notStanley, did


