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Lorp, 4pt, v. WALKER & a. f;‘?g
An application made by selectmen to the probate court for the appoint-
ment of a guardian, under Gen. Liaws, ¢. 186, ss. 1, 2, may be amended
by inserting after “selectmen” the words “and overseers of the poor.”

APPEAL, from a probate decree appointing a gnardian over the
appellant. The application for the decree was made by the de-
fendants as selectmen. In the probate court, Lord moved to dis-
miss the petition because it was made by selectmen, and not by the
overseers of the poor, or by any relative or friend. This motion
was not decided until the examination after return of the inquisi-
tion. An amendment of the petition was then allowed, inserting
after “selectmen’ the words “and overseers of the poor.”

A. F. L. Norris, for the appellant. The application made by
the selectmen did not give the judge of probate, or the inquisition
by the three persons appointed by him, jurisdiction. ¢« Upon appli-
cation of any relative or friend of any insane person, or of the
overseers of the poor of the town where he lives, made to the
judge of probate for the county. that a guardian may be appointed
over such person, the judge shall cause inquisition, with notice, to
be made by three suitable persons by him appointed. If, upon
the return of such inquisition and due examination had, it is de-
creed that such person is insane, the judge shall appoint a guar-
dian over him.” G. 1., ¢ 186, ss. 1, 2. The motion of Lord to
dismiss the petition should have been granted. And as the amend-
ment affected the jurisdiction of the court and the inquisition, it
could not be made. Dinsmore v. Auburn, 26 N. H. 856; Osgood v.
Green, 30 N. H. 210; Hoit v. Molony, 2 N. H. 322; Flanders v.
Atlinson, 18 N. H. 167. In Dinsmore v. Auburn, where a peti-
tion was presented to the court for a road in Auburn, without
stating the fact of a previous application to the selectmen of the
town, and a neglect or refusal by them to lay the road as required
by statute, it was held, that after a report made by the commis-
sioners in favor of the application, the petition could not be
amended so as to give the court jurisdiction and make valid the
report. It is said that “A petition for a highway, which shows
upon its face that the court have no jurisdiction of the application,
cannot, after a reference to the road commissioners and a report
made by them, be so amended as to give the court jurisdiction.”
In the case at bar, the petition by the selectmen to the judge of
probate for the appointment of a guardian over Lord shows upon
its face that the conrt had no jurisdiction, as the statute gave no
authority to the selectmen to make the application. The judge
had caused inquisition to be made by the three persons by him
appointed, and they had made their report before the application
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was made for the amendment. The petition could not be amended
50 as to give the court jurisdiction, and make valid the inquisition
and report.

Hoit v. Molony was trover for a quantity of household furniture.
The action was commenced in the superior court, and a verdict
found for the plaintiff for $77. The defendant moved in arrest of
judgment, on the ground that the ad damnum in the writ had
never been filled up. The plaintiff contended that this defect was
cured by the verdict, or if not cured, that he was entitled to rem-
edy the defect by an amendment. The court say,—*“But by our
statute of June 29, 1818, this court has no jurisdiction over per-
sonal actions originally brought here, unless the sum demanded in
damages shall exceed the sum of fifty dollars. . . . The objec-
tion to our jurisdiction, and consequently our right to grant an
amendment or make any other order as to this cause than to dis-
miss it, is not a personal privilege or local restraint, which may be
waived by those for whose benefit they are introduced. and which
are in law waived by pleading to the merits. . . . This objec-
tion is of a public nature, reaches the court itself, and anything
done by us in the present action would be coram non judice. We
are bound to notice such an objection ex gfficio; and as the allow-
ance of even an amendment would be an assumption of jurisdie-
tion, the plaintiff is without redress, except by the commencement
of a new action. The present proceedings must be quashed.”

J. Y. Mugridge, for the defendants.

Doz, C.J. The amendment was properly allowed. If the
error was jurisdictional, there was jurisdictional power to cure it.
Bartlett v. Lee, 60 N. H. 168.

All concurred.

MERRILL v. PERKINS & a.

A motion to set aside a verdict on the ground of excessive damages,
raises a question of fact to be determined at the trial term.

Case. Reported 59 N. H. 843. Second trial on review. Ver-
dict for the plaintiff, which the defendants moved to set aside
because the damages were excessive. The court denied the motion,
and the defendants excepted. :

J. Y. Mugridge and 8. C. Eastman, for the defendants, cited
1 Barb. 495; 1 Graham & Waterman, New Trials, 549; Clerk v.
Udall, 2 Salk. 649 ; Hewlett v. Cruchley, 5 Taunt. 281 ; Gooduwin v.




