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without his consent, an action of trover against the defendant
accrued to the plaintiff, and the defendant having given up the
note, and received or authorized payment, the plaintiff could
waive the tort, and maintain assumpsit for money had and received.
Mann v. Locke, 11 N. H. 248; Smath v. Smith, 48 N. H. 536. The
agreement of the plaintiff, that the proceeds of the note might be
deposited in the bank to await the result of legal proceedings, or
mutual arbitration to determine the rights of the parties, was not
an agreement not to sue, nor a release of any right of action. The
decision of a court of law provided for in the agreement could not
be obtained without a suit, and the insertion of that provision in
the agreement must be constrned to mean that legal proceedings
were contemplated. No reason appears why the rights of the par-
ties in the note and the deposit are not determined by a trial of
this case and judgment. The defendant having submitted the case
on the facts which the plaintiff offered to prove, the exceptions
are overruled, and there must be
Judgment on the verdict.

STANLEY, J., did not sit: the others concurred.

STEVENS 2. CHASE.

The right of exclusive possession, coupled with an interest or special
property in a chattel, is sufficient to maintain replevin for it against
one wrongfully taking or detaining it, thouglh a third person has, at
the time, a common or sole property in the chattel.

The supreme court has original concurrent jurisdiction, with justices of
the peace, of actions of replevin where the value of the property is less
than $13.38.

The qualification of a witness to testify upon a subject calling for expert
testimony, is a question of fact to be found at the trial term.

REPLEVIN, for a heifer. In April, 1880, one Thompson leased
to the plaintiff a farm and pasture for a year, furnishing for the
plaintiff’s use on the farm cattle and sheep, of which the plaintiff
was to have one half the income and gain in growth, and share
one half the loss. The terms of the agreement were complied
with, and the cattle and sheep on appraisal were redelivered to
Thompson at the end of the year. Among the cattle was the
heifer, which, in June, 1880, escaped from the pasture to the
defendant’s pasture. The plaintiff drove it to the pasture occupied
by him, and the defendant, claiming it as his, recaptured it, and in
October, 1880, the plaintiff took 1t on the replevin writ. The
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value of the heifer at that time was §12. The value alleged in
the writ is $15. Other facts upon which questions arise are stated
in the opinion.

Shirley & Carr, for the defendant. The supreme court has no
jurisdiction of the cause. Tn actions of replevin, if the value of
the property replevied does not exceed &15 33, the action “shall be
brought before a justice or police courty’ " otherwise in the supreme
court. GL,( 246, s. 5; G. %,0226 s.5; R. S,cQOi s. 4.
The “value,” and not tho “sum demanded in damages,” is made
the test of jurisdiction. The statute giving jurisdiction to justices
of the peace in other cases than replevin, does not exclnde the
jurisdiction of the supreme court, the word “may” instead of
“shall” being used, and in that statute the test of jurisdiction 1s
“the damages demanded” instead of the “value of the property.”
G. L,e "14 s. 1. So far as jurisdiction is concerned, the replevin
statute would be a superfluous addition, if its meaning is the same
as the one giving jurisdiction to justices of the peace in other cases.

In other states where the question has been before the courts on
similar statutes, it has been decided that the veal and not the
alleged value of the goods in replevin is the test of jurisdiction.
Sanford v. Scott, 88 Conn. 244 ; Pomeroy v. Trimper, 8 Allen 398,
404 ; Leonurd v. Hannon, 106 Mass. 114; Blake v. Darling, 116
Mass. 800; Thomas v. Swofford, 46 Me. 410 Darling v. Conklin,
42 Wis. 478 Jacobs v. Parker, T Baxter 434 ; Peyton v. Robertson,
9 Wheat. 5‘77 Bump Fed. Proc. 357, s. 706. The value of the
property alleged in the writ is not conclusive against the plaintiff.
Briggs v. Wiswell, 56 N. T1. 819; Russell v. Babbitt, 60 N. H. 878;
Clap v. Guild, 8 Mass. 1568; Huggeford v. Ford, 11 Pick. 224;
Barnes v. Bartlett, 15 Pick. 79; Swift v. Barnes, 16 Pick. 196, 197;
"King v. Dewey, 11 Cush. 218; Small v. Swain, 1 Greenl. 185,

The suit should have been brought by Thompson in his own
name. ‘The statute provides that the “owner” or “person entitled
to the possession” may maintain replevin. G. L., . 245, s. 2.
The ownership draws to it the right of possession. Thompson was
the owner of the heifer, and the plaintiff had no interest n it, nor
in the suit at the time of trial, when the heifer had been returned
to Thompson on the appraisal. 1f it were otherwise, and the
plaintiff conld be regarded as having an interest in the property at
the date of the writ, then the action should have been in the joint
names of Thompson and the plaintiff, for they were either tenants
in common or copartners. The damages could not be apportioned
(Garvin v. Paul, 47 N. H. 1568), and Thompson should have been
joined as plam’n[f

Carr’s testimony was competent as having a tendency to rebut
the plaintiff’s claim, and establish the defendant’s. Feleh’s testi-
mony had no bearing upon any issue, and ought to have been
excluded.
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Pike & Parsons, for the plaintiff. At the time of the com-
mencement of the suit, the plaintiff, by the terms of the. lease,
which were complied with by both parties to it, was entitled to the
possession of the heifer, and it matters not whether they were ten-
ants in common or copartners, as to ownership. The law gave
“the person entitled to the possession” the right to maintain the
action. G. L., e. 245, s. 2; Mitchell v. Roberts, 50 N. H. 488;
Kittredge v. Holt, 65 N. H. 622; Garvin v. Paul, 47 N. H. 158;
Richardson v. Reed, 4 Gray 442; Brockway v. Burnap, 12 Barb.
347; Roberts v. Randel, 8 Sandf. T07; Van Namee v. Bradley,
69 I1L. 299 ; Warner v. Matihews, 18 I1. 88 ; Brammell v. Hart, 12
Heisk. 866 ; Hunt v. Strew, 88 Mich. 85; Morgan v. Hedges, 4 Col.
626 ; MecCoy v. Cadle, 4 Towa 557.

The supreme court has jurisdiction. The finding that the value
of the property was only $12 was immaterial. By the pleadings
the value was not put in issue. The only question tried or in dis-
pute was the title to the heifer. The construction of the statute
claimed by the defendant, making the real value and not the
alleged value the jurisdictional test, would make the remedy uncer-
tain, expensive, and oppressive. Such a construction would make
the law a snare in all cases, while the difference between the
alleged value and the actual value is small. The plaintiff has a
right to the remedy in every case, whatever be the value of the
property, and a right to know in what tribunal to bring his action
before commencing it. He could not know this in cases where the
value is near the line of $18.88, if it were a question to be deter-
mined upon trial. The constitution limits the jurisdiction of jus-
tices of the peace to cases where the damages demanded shall not
exceed $100. But the legislature has never enlarged the jurisdiction
beyond the sum named in the old constitution. The legislature
cannot go beyond the constitution, and in the statute of replevin,"
Gen. Laws, ¢. 245, s. 5, it cannot be supposed that by the langunage,
“the value of the property replevied,” the legislature intended to
exceed its constitutional power, which was plainly limited in fixing
the jurisdiction of justices of the peace to a sum “demanded in
damages.” “The value of the property replevied” must be taken
to mean the “alleged value,” and not the ““real value” found by
the tribunal trying the case. The statute defining the jurisdiction
of justices of the peace in civil causes generally (G. L., c. 214,
s. 1), applies to and includes cases of replevin, and that statute
makes the “damages demanded,” and not the actual value of the
property, the test. If the construction contended for by the defend-
ant is the correct one, the section of the statute in question is
unconstitutional and void. The history of the action of replevin
in this state favors the construction claimed by the plaintiff. The
law of February 9, 1791 (Laws of New Hampshire, 1805, p. 63),
provides that every justice of the peace, etc., 1s authorized to try
and determine all actions *“when the sum demanded in damages”
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does not exceed forty shillings. The language of this statute was
in substance adopted by the constitution of 1792, which, so far as
the question ab issue is concerned, is the lanmmge of the present
constitution; and the present law, giving jurisdiction to justices of
the peace in civil causes, follows the old law, which has always
been understood to make the jurisdictional limit of $18.88 the sum
alleged in damages, and not the actual damages found.

The Massachusetts cases cited by the defendant have no applica-
tion here. The right to replevy any kind of property of less value
than $20, except cattle distrained or impounded, does not exist in
that state, and has not since 1789, Hing v. Dewey, 11 Cush. 218, 220,
The general rule for determining the jurisdiction of courts, when
it depends upon the amount of the claim, should be applied. That
rule is, that the sum demanded in damages, or the amount alleged
to be in controversy, or the alleged value of the property appearing
on the face of the record, determines the jurisdiction. Gordon v.
Longest, 16 Pet. 96 ; Green v. Liter, 8 Cranch 229.

Whether the witnesses, Carr and Felch, were qualified as experts
was a question of fact for the referee, and his finding on the subject
is conclusive. Cummings v. Centre Harbor, 57 N. H. 17.

ATLEN,J. It was enough, to maintain the action, for the plain-
tiff to show a special property in the chattel, with the exclusive right
of possession at the time of the caption. G. L., ¢. 245, s. 2;
Mitchell v. Roberts, 50 N. H. 486. The lease or contract between
Thompson and the plaintiff gave to him the exclusive possession of
the heifer, and a special interest or property in it. The plaintiff
had possession of the pasture where the heifer was kept, and pos-
session of the heifer coupled with an interest. Iis possession was
something more than a naked bailment. He not only had the
entire care and use of the heifer, but also an interest in its growth
during the term and until the end of the year. Thompson, though
the general owner, had no right of possession jointly with or
against the plaintiff, and could not himself maintain the action.
Wheeler v. Train, 8 Pick. 255 ; Collins v. Hvans, 15 Pick. 63. The
defendant objected to the introduction of the lease in evidence. It
exhibited the plaintiff’s title and right of possession, was a neces-
sary part of his case, and was competent evidence of the contract.

The defendant claims that by statute (G. L., e 245, 5. 5), in
actions of replevin, where the value of the property replevied does
not exceed $13.33, the jurisdiction of justices of the peace is exclu-
sive; and the value of the heifer bemg found to be $12, the supreme
court has no jurisdiction, and the action should be dismissed, or the
plaintiff nonsuited. If the defendant’s claim were well founded,
1t would not follow that the supreme court has no jurisdiction of
this cause, in which the value of the property replevied was alleged
in the writ to be $15. It has always been understood that the
limit of jurisdiction of justices of the peace is either the amount

]
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demanded in damages—the ad damnum—or, in replevin, the value
of the property as alleged by the plaintiff. Any other construction
would lead to confusion in all cases where the actual value and
alleged value differ only' by a small sum. In good faith estimating
the value at a sum that compels him to bring his suit in the
supreme court, it would be a hardship and a travesty upon justice if,
after trying his case through, and establishing his right upon the
merits, the plaintiff must suffer nonsuit, and lose what he has fairly
earned, because the value of the property is found to be a little
less than the sum estimated, and the case within the exclusive
jurisdiction of a justice of the peace.

The general understanding has been, and the practice has ac-
corded with the understanding, that the court of common pleas,
and, subsequently, the supreme judicial court and the supreme
court at the trial terms, had concurrent jurisdiction with justices
of the peace of causes, when the sum demanded in damages was
less than $18.88, unless by statute the jurisdiction was plainly and
expressly restricted. Rochester v. Roberts, 29 N. H. 860. If the
replevin statute, first appearing in its present form in the Revised
Statutes. ¢. 204, s. 4, by its language was intended to restrict the
jurisdiction of -the court of common pleas, and afterwards that of
the supreme court, to cases where the value of the property re-
plevied exceeded $13.33, the General Statutes of 1867, ¢. 189, s. 8,
giving the supreme court, at the trial terms, “cognizance of civil
actions and pleas, real, personal, and mixed, according to the course
of the common law,” without exception or restriction, must have
extended that jurisdiction so as to embrace replevin suits, when
the property replevied is of less value than $18.83. The judiciary
act of 1859, in force when the General Statutes were enacted, and
all the preceding judiciary acts as far back as, and including, that
of 1791, not only did not expressly give gemeral and universal

" jurisdiction to the common law courts, but all excepting that of
1791 contained an express exception from their jurisdiction of
causes in which justices of the peace had jurisdiction. The act of
1791 gave to the court of common pleas jurisdiction of civil causes
where the sum demanded in damages exceeded forty shillings, the
limit at the time of justices’ jurisdiction. Laws, ed. 1797, p. 55;
Laws 1830, Title 111, s. 1; R. S, ¢. 172, 5. 8; Laws of 1855, c.
1659, s. 2; Laws 1859, ¢. 2211, s. 8.

The General Statutes of 1867, defining the powers and jurisdic-
tion of the supreme court, omit the exception to jurisdiction pre-
viously made in similar statutes; and the marking in the margin
of their report, by the commissioners of revision, by the letters
“s. m.,’ shows that the section of the act of 1867 referred to was
intended as a substitute, with material changes, for the previous
statute on the subject. The express language,—general jurisdic-
tion of “pleas and actions, according to the course of the common
law,”—is given without exception and without reference to any
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amount demanded in damages, or the value of the thing in contro-
versy, and must be considered broad enough to embrace this case.

Two witnesses were called as experts on the question of the
heifer’s breed, and another upon the heifer’s age, as determined by
the shedding of teeth. They all testified as to their knowledge
and experience upon the subject; and the question of the qualifica-
tions of the witnesses to testify upon the subjects to which they
were called was wholly for the referee, and his ruling admitting or
excluding the evidence is not subject to revision here. Dole v.
Johnson, 50 N. H. 452; Goodwin v. Seott, ante 112.

Judgment on the report for the plaintiff.

STANLEY, J., did not sit: the others concurred.

Crocrkur ». HIinL.

The intention of the parties, found upon competent evidence, governs the
construction of a written lease.

A lessor covenanted to make all necessary repairs upon the outside of
the buildings upon the demised premises upon notice to him; and
there were mutual covenants that, if the buildings should be destroyed
or made untenantable by fire, either party might terminate the lease
upon notice to the other. Upon the destruction of the buildings dur-
ing the term, and a demand by the lessee upon the lessor to rebuild
them, and a refusal to rebuild in a reasonable iime, neither party giv-
ing nofice to terminate the lease, the lessee is liable for the damages
in an action of covenant broken.

Acriox. for breach of the covenants of a lease. April 18, 1873,
the defendant leased to the plaintiff the Pheenix hotel in Councord,
with the northerly half of the stable and other outbuildings con-
nected therewith, for the term of two years and eight months, and
covenanted to make all necessary repairs on the outside of the
buildings upon notice to him. The plaintiff covenanted that he
would make all necessary inside repairs, keeping them in as good
repair as they then were, and leaving them m as good condition
at the end of the term, unavoidable casualties excepted. There
were mubual covenants, that if the buildings should be destroyed or
be made untenantable by fire, the term should cease if either party
should so elect and notify the other. The plaintiff occupied the
premises, except the stable, to the end of the term, paying the
stipulated rent, which was a percentage of the gross rveceipts. The
stable was conswined by fire in May, 1878, after which time the




