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the defendantconsent, of troveran action againsthiswithout
thethe defendant having upto the and givenaccrued plaintiff,

couldthenote, or authorized plaintiffand received payment,
for had and received.tort, and maintain assumpsit moneywaive the

Smith,248;Locke, v. 43 N. H. 536. TheH. Smith11 N.Mann v.
bethe of the notethat mightof the proceedsplaintiff,agreement
orthe result ofbank to await proceedings,in the legaldeposited

of was notthe theto determine parties,mutual arbitration rights
sue, Theof action.nor a release ofnot to anyan rightagreement

in could notfor thea lawof court of agreementdecision provided
insuit, the insertion of thatandwithout a provisionbe obtained

to mean thatmust be construed legal proceedingsthe agreement
of thethe par-No reason rightsappears whywere contemplated.

trial ofnot athe are determinednote and byin the depositties
the casesubmittedThe defendant havingcase andthis judgment.

offered to the exceptionsthe prove,whichon the facts plaintiff
overruled, must beand thereare

on the verdict.Judgment

J., sit: the othersStanley, did not concurred.

v.Stevens Chase.

specialwith an interest orof exclusive possession, coupledrightThe
chattel, to for it againstin a is sufficient maintain replevinproperty

has,it, ator a thirdtaking detaining though personwrongfullyone
or in thea sole chattel.time, propertycommonthe

ofjurisdiction,court has concurrent withoriginal justicessupremeThe
is lessof where the value thereplevinof actions ofpeace, propertythe

$13.33.than
callingto atestify expertof a witness forupon subjectThe qualification

bea of fact to found at the trial term.istestimony, question

Replevin, 1880,for a heifer. In one leasedApril, Thompson
for thea farm and a forpastureto the furnishingyear,plaintiff

on the farm cattle and of theuse whichsheep, plaintiffplaintiff’s
inhalf the income and and shareto have one gainwas growth,

The terms of thethe loss. wereone half compliedagreement
with, oncattle and were toand the redeliveredsheep appraisal

thethe of theat end cattle was theyear. AmongThompson
heifer, June, 1880,which, in from the to theescaped pasture

The drove it to thedefendant’s pasture. plaintiff pasture occupied
defendant, it,him, his,it asthe and inand claiming recapturedby

October, 1880, the took it on the writ. Theplaintiff replevin
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in$12. The valuewas allegedheifer at that timeof thevalue
are statedarisewhich$15.is Other facts questionsthe writ upon

in the opinion.

Carr, court has noThefor the defendant. supremeShirley Sf
value ofif theTil actions ofof the cause. replevin,jurisdiction

$13.33, “shall bethe actionnot exceedthe doesrepleviedproperty
in the supremea or courtotherwisebefore justice policebrought

5;226, S., 204, «. 4.246, S., s. R. c.L., 8.6; c.court. c. G.G.
“value,” in is madenot the “sum demanded damages,”The and

tostatute justicesthe test of The jurisdictiongivingjurisdiction.
thedoes not excludein other cases thanof the replevin,peace

court, instead ofthe wordof the “may”jurisdiction supreme
used, the test of isin that statute jurisdiction“shall” andbeing

of the “value of the“the demanded” instead property.”damages
concerned,214, is the,LG. c. s. 1. So far as replevinjurisdiction

addition, if its is the samebestatute would a meaningsuperfluous
in otherto of the cases.as the one peacejusticesgiving jurisdiction

before the courts onthe has beenIn other states where question
notstatutes, that the real and thesimilar it has been decided

the ofin is test jurisdiction.value of the goods replevinalleged
244;Scott, 398,v. 8 Allenv. 38 Conn. Pomeroy Trimper,Sanford

114;404; Hannon, Mass. Blake v. 116Darling,Leonard v. 105
410; Conklin,; v.v. 46 Me. DarlingMass. 300 Thomas Spofford,
434; Robertson,Parker, v.478; Baxter42 Wis. Jacobs v. 7 Peyton

527; 357, The value of the9 Fed. Proc. s. 706.Wheat. Bump
thethe is not conclusivein writ against plaintiff.property alleged

319; Babbitt, 373;N.Wiswell, N. v. 60 H.v. 56 H. RussellBriggs
Ford,153; 224;Guild, v. 11 Pick.v. Mass. Huggeford8Clap

Bartlett, 79; Barnes, 196, 197;Pick.v. v. 16Barnes 15 Pick. Swift
Swain,218; v. 1v. 11 Small Greenl. 135.Cush.King Dewey,

in hisThe suit should have been ownbrought by Thompson
orname. The statute that the “owner” entitled“personprovides

L., 245,a.to the maintain G. s. 2.possession” replevin.may
it ofThe draws to the wasownership right possession. Thompson

heifer, it,the owner of the and the had no interest in norplaintiff
trial,in the suit the of the heifer beenat time when had returned

otherwise,to If iton the were and theThompson appraisal.
incould be as an interest the atplaintiff havingregarded property

writ,the date of the then the action should have inbeen the joint
names of and the for were either tenantsThompson plaintiff, they
in common or The could not becopartners. damages apportioned

Paul,Garvin v. N. H. and should47 have been158),(­ Thompson
asjoined plaintiff.

Carr’s was as a to rebuttestimony competent having tendency
claim,the and establish the defendant’s. Felch’s testi-plaintiff’s

issue,had no and to have beenmony bearing upon any ought
excluded.
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Parsons,Pike for the At the time of the com­plaintiff.Sf
suit,mencement of the lease,the the terms of the.plaintiff, by

it,which were with both to was entitled to thecomplied by parties
heifer,of the and it matters not whether were ten­possession they

ants in common or as to The lawcopartners, ownership. gave
“the eixtitled to the the to maintain theperson possession” right

L., 2;245, 488;action. c. Roberts,G. s. Mitchell v. N. H.50
Holt, 622; Paul, 158;v. N. H.Kittredge 55 Garvin v. 47 N. H.

Reed, 442;Richardson v. 4 Bur­ 12v. Barb.Gray Brockway nap,
347; Randel, 707;Roberts v. 3 Sandf. v. Bradley,Van Namee

299; Matthews, 83;69 Ill. v. Hart,Warner 18 Ill. Brammell v. 12
; Strew, 85;Heisk. 366 Hunt v. 33 Mich. v. 4 Col.Hedges,Morgan

526; Cadle,v. 4 Iowa 557.McCoy
The court has The the valuethatsupreme jurisdictioxx. finding
the $12of was was immaterial. theonlyproperty By pleadings

the value not in issue. Thewas in dis-tried orput only question
the heifer.was the title to The construction of the statutepute

defendant,claimed the the real thevalue and notby making
test,thevalue would make the uncer-remedyalleged jurisdictional

tain, and Such a construction would makeexpensive, oppressive.
cases,the law a snare in all while the thedifference between

value and the actual value is small. aThe hasalleged plaintiff
case,in theto the whatever be the value ofeveryright remedy

a to know in what tribunal to hisand actionproperty, light bring
before it. He could not know this in theeases wherecommencing

$13.33,is the line of if it werevalue near a to be deter-question
constitution limitsmined trial. The the ofupon jurisdiction jus-

of; where thetices the to cases demanded shall notpeace damages
But has never$100.exceed the thelegislature enlarged jxxrisdiction

in the oldthe sum named constitution. Thebeyond legislature
constitution,the and in thecannot statute of replevin,go beyond

5,Laws, 245, bec. s. it cannot that thesupposedGen. by language,
the tovalue of the intended“the property replevied,” legislature

which was limited inexceed its constitutioixalpower, plainly fixing
of the to a sum inof “demandedthe justices peacejurisdictioxx

value of the must be taken“The replevied”propertydamages.”
value,” and not the “real foundthe value”to mean by“alleged

the case. The statute thethe tribunal defixxing jurisdictioxxtrying
L., 214,in civil causes c.of theof peace generally (G.justices

of statuteto aixd includes eases axxdthats. replevin,1), applies
demanded,” axxdnot the actual value of thethemakes “damages

coixteixdedfor the defend-the test. If the constructioxx byproperty,
one, of the in isthe sectioix statuteis the correct questionant

void. The of the action ofand history replevinunconstitutional
claimed the Thethe constructionin this state favors by plaintiff.

1805,9, of New 53),1791 Hampshire,law of (Laws p.February
etc.,of the is authorized to trythat peace,every justiceprovides

the sum ixx“whexx demandeddetermine all actions damages”and
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thisThe of statute wasnot exceeddoes shillings. languageforty
which,1792,the constitution of so far assubstancein adopted by

concerned, is the of theat issue isthe language presentquestion
constitution; law, to ofand the jurisdiction justicespresent giving

causes, law,the oldin follows which hascivil alwaysthe peace
$13.33the limit of the sum'understood to makebeen jurisdictional

not actual found.in and the damagesalleged damages,
the have noMassachusetts cases cited defendantThe by applica-

ofkind of less valueThe totion here. any propertyright replevy
$20, not indistrained or does existthan cattle impounded,except

state, 218,v. 11 Cush.and has not since Kingthat 1789. 220.Dewey,
courts,the ofrule for whenThe determining jurisdictiongeneral

claim,amount of the should be Thatit the applied.upondepends
is, thethat the sum demanded in or amountrule damages, alleged

the value ofto in or thebe propertycontroversy, alleged appearing
record, the v.the face of the determines Gordonon jurisdiction.

96; Liter,16 v. 8 Cranch 229.Longest, Pet. Green
Felch,Carr and were asWhether the witnesses. qualified experts

referee,the onand his thewas a of fact forquestion finding subject
Harbor,v. H.is conclusive. Centre N. 17.Cummings 57

AnLEN, action, forJ. It was to maintain the theenough, plain­
chattel,a in the with the exclusivetiff to show property rightspecial

L., 245, 2;time c.at' the of the G. s.of caption.possession
Roberts, N. H. The contractv. 50 486. lease or betweenMitchell

him thethe to exclusive ofand possessionThompson plaintiff gave
heifer, Theor in it.the and a interestspecial property plaintiff

where the washad of the heifer andpasture kept,possession pos­
Hisof the with an interest.session heifer wascoupled possession

bailment. notmore than a naked He had theonlysomething
heifer,of but also interest inentire care and use the an its growth

the until end of theterm and the year. Thompson,during though
owner, had no ofthe with orpossessionright jointlygeneral

not himselfthe and could maintain the action.plaintiff,against
Train, 255; Evans,v.v. 3 Pick. Collins 15 Pick. 63. TheWheeler

the of into introduction the lease evidence.defendant Itobjected
the of wasexhibited title and a neces­rightplaintiff’s possession,

case,of and was of thehis evidence contract.competentsary part
L., 245,statute c.The defendant claims that s. inby (G. 5),

ofof where the value theactions doesreplevin, repleviedproperty
$13.33,not the of of the isexceed exclu-jurisdiction justices peace

$12,sive; and the of the heifer found to be thevalue being supreme
dismissed,has no and the action should becourt or thejurisdiction,

the well founded,nonsuited. If defendant’s claim wereplaintiff
not that the court noit would follow has ofsupreme jurisdiction

cause,this in the value of thewhich wasrepleviedproperty alleged
to It$15.the writ be has been understood that thealwaysin

of of of the is either the amountjurisdiction justices peacelimit
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or,demanded ad inin the valuedamages replevin,damnum——the
of the theas other constructionproperty alleged by Anyplaintiff.

inlead to confusion all cases the andwould where actual value
a Invalue differ small sum. faithalleged only'by good estimating

the value at a sum that to his in thehim suitcompels bring
if,court, be ait would and asupreme hardship travesty upon justice

after hishis case and thetrying through, establishing right upon
merits, nonsuit,mustthe suffer and lose what he hasplaintiff fairly
earned, value ofbecause the the is found to be a littleproperty

estimated,less than sum casethe and the within the exclusive
ofof a thejurisdiction peace.justice

been,The andhas the has ac­general understanding practice
corded with the that the court of commonunderstanding, pleas,
and, the court and thesubsequently, supreme judicial supreme

terms,•court at hadthe trial concurrent withjurisdiction justices
causes,of the of when the sum demanded in waspeace damages

$18.33,less than unless statute the andwasby jurisdiction plainly
Roberts,v.restricted. Rochester 29 N. H. If the360.expressly

statute, first in its form in the Revisedreplevin appearing present
Statutes, 4,204,c. itss. intended thewas to restrictby language

court ofof the common and afterwards that ofjurisdiction pleas,
court,the to cases where the value of re­thesupreme property

$13.33, 189,1867, 3,theexceeded General Statutes of c. s.plevied
terms,court,the at the trial civilofgiving supreme “cognizance

real, mixed,andactions and courseto thepleas, personal, according
law,” restriction,of the common without or must haveexception

suits,extended that so as to embrace whenjurisdiction replevin
$13.33.the is of less value than Theproperty replevied judiciary

1859, enacted,of in force when the Generalact Statutes were and
as,the acts asall far back and thatpreceding judiciary including,

1791, notof not did and universalonly expressly give general
courts,to the common law but all that ofjurisdiction excepting

1791 contained an from their ofexpress exception jurisdiction
in which of thecauses had act ofThejustices peace jurisdiction.

to the court of common of1791 civil causesgave jurisdictionpleas
inwhere the sum demanded exceeded thedamages fortjr shillings,

Laws, 1797, ;at the time of ed. 55limit justices’ jurisdiction. p.
111,1830, 1; S., 172, 3; 1855,Title s. R. c. s. c.Laws Laws of

2211,2;1859, 1859,s. e.Laws s. 3.
1867,General of theThe Statutes anddefining powers jurisdic-

court,the omittion of the toexceptionsupreme jurisdiction pre-
statutes;made in similar and the in theviously marking margin

revision,of their the commissioners of the lettersreport, by by
m.,”“s. shows the section of the of 1867that act referred to was

substitute, withintended as a material for thechanges, previous
statute on the The expresssubject. language, general jurisdic-—

actions,of thetion and to course of the common“pleas according
law,” without and without reference toexceptiongiven any—is
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amount demanded in or the value of the in contro-damages, thing
and must be considered broad to embrace this case.versy, enough

Two witnesses were called as on the of theexperts question
breed,heifer’s anotherand the heifer’s as determinedupon age, by

the of teeth. all testified as to theirshedding They knowledge
and the the of theandexperience upon subject; question qualifica­

oftions the towitnesses the to whichtestify upon subjects they
referee,were called was for and histhe orwholly ruling admitting

the isevidence not to revision here. Dole v.excluding subject
Johnson, Scott,452;50 N. H. v.Goodwin ante 112.

on thetheJudgment report plaintiff.for

.Stanley, J., did not sit: the others concurred.

v.Crocker Hill.

The intention evidence,of the found theparties, upon governscompetent
construction of a written lease.

A lessor covenanted to make all the outside ofnecessary repairs upon
the thebuildings upon demised andpremises him;notice toupon
there were mutual that,covenants if destroyedthe heshouldbuildings
or made fire,untenantable the leaseby either terminateparty might

noticeupon to the other. dur-buildingsthe theUpon destruction of
term,theing and a rebuilddemand tothe lessee the lessorby upon

them, and a refusal to giv-rebuild in a reasonable neithertime, party
ing notice to lease,terminate the damagesthe lessee is theliable for
in an action of covenant broken.

Action, for breach of 13,1873,the covenants of a lease. April
the defendant leased to Concord,the the hotel inplaintiff Phoenix
with the half of the stable and other con-northerly outbuildings

therewith,nected for months,the term of two andandyears eight
covenanted to make all on the outside of thenecessary repairs

notice to him.buildings Theupon covenanted that heplaintiff
would make all inside them in asnecessary repairs, keeping good

were,as thenrepair andthey them in as conditionleaving good
term,at the end of the unavoidable casualties Thereexcepted.

covenants,were mutual that theif should be orbuildings destroyed
fire,be made untenantable the term if eithershould ceaseby party

should so elect and the other. The thenotify occupiedplaintiff
stable,thepromises, term,to the end of the theexcept paying

rent, which was astipulated of the Thepercentage gross receipts.
stable was consumed 1873,fire inby after which time theMay,


