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amount demanded in or the value of the in contro-damages, thing
and must be considered broad to embrace this case.versy, enough

Two witnesses were called as on the of theexperts question
breed,heifer’s anotherand the heifer’s as determinedupon age, by

the of teeth. all testified as to theirshedding They knowledge
and the the of theandexperience upon subject; question qualifica­

oftions the towitnesses the to whichtestify upon subjects they
referee,were called was for and histhe orwholly ruling admitting

the isevidence not to revision here. Dole v.excluding subject
Johnson, Scott,452;50 N. H. v.Goodwin ante 112.

on thetheJudgment report plaintiff.for

.Stanley, J., did not sit: the others concurred.

v.Crocker Hill.

The intention evidence,of the found theparties, upon governscompetent
construction of a written lease.

A lessor covenanted to make all the outside ofnecessary repairs upon
the thebuildings upon demised andpremises him;notice toupon
there were mutual that,covenants if destroyedthe heshouldbuildings
or made fire,untenantable the leaseby either terminateparty might

noticeupon to the other. dur-buildingsthe theUpon destruction of
term,theing and a rebuilddemand tothe lessee the lessorby upon

them, and a refusal to giv-rebuild in a reasonable neithertime, party
ing notice to lease,terminate the damagesthe lessee is theliable for
in an action of covenant broken.

Action, for breach of 13,1873,the covenants of a lease. April
the defendant leased to Concord,the the hotel inplaintiff Phoenix
with the half of the stable and other con-northerly outbuildings

therewith,nected for months,the term of two andandyears eight
covenanted to make all on the outside of thenecessary repairs

notice to him.buildings Theupon covenanted that heplaintiff
would make all inside them in asnecessary repairs, keeping good

were,as thenrepair andthey them in as conditionleaving good
term,at the end of the unavoidable casualties Thereexcepted.

covenants,were mutual that theif should be orbuildings destroyed
fire,be made untenantable the term if eithershould ceaseby party

should so elect and the other. The thenotify occupiedplaintiff
stable,thepromises, term,to the end of the theexcept paying

rent, which was astipulated of the Thepercentage gross receipts.
stable was consumed 1873,fire inby after which time theMay,
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it. the fire he the de-not after notifieddid Soonoccupyplaintiff
to the stable. The defendant did not rebuild thefendant rebuild

time, to and astable in a reasonable which is found be six half
fittime of the rebuilt it so as to be formonths from the fire. He

himself,1875, it aand thereafter or ten-use byby July, occupied
toit the and afterant. He never offered theplaintiff, plaintiff,

rebuild, no it. wasto made for Thenotice request givenplaintiff
to finish the inside of the stable. The defendantno opportunity

stable,from that he didthe theexcluded understandingplaintiff
assented to the defendant’snot want it. The occupationplaintiff

rebuilt,was he could notstable,the after it thatof understanding
it He would have stable hadhave himself. theoccupied oppor-

time.and it had rebuilt in reasonablebeen been atunity given,
the terms ofthat defendant was bound the theA referee found by
stable in a reasonableto rebuild the for the uselease plaintiff’s

time, toand a failure do so was a breach of the covenant.that
for fromthe estimated of the stablewere assessed profitsDamages

$1,104,been it wouldtime it have rebuilt at less whatthe should
inside, $654,to have finished thecost thehave plaintiff making

The claims should be$450. there nothe sum awarded plaintiff
of the the inside.ofdeduction on account expense finishing

Sanbornwhom were Norris andPagePike Parsons (with SgSg
theforClark), plaintiff.Sg

Streeter, for the defendant.J. Y. and ChaseMugridge

construction,Allen, theJ. an ancient rule of defendant’sBy
build­to on the outside of thecovenant make all repairsnecessary

fire orof loss other unavoidablewithout exception byings, express
stablehim to construct the outside of the incasualty, required

the in time after notice. Earlof one a reasonabledestroyedplace
Bolton, Dommitt,627; Bullock v. 6 T.v. Comynsof Chesterfield

Pritchard, 750; Eales,v. 2650; v. 6 T. R. GreenBrecknockR.
Burns, 269;225; Fletcher,v.Q. v. N. Y. Leavitt 10B. 35Myers

121; 599, 600. farLandlord and Tenant So asAllen Wood
can as a mere andthis rule of construction be arbitraryregarded

relaxed, asit has become work­technical mode of interpretation,
cases,in and doesand hardship manying injustice unnecessary

lease,the covenants of a asIn the construction of ofnot prevail.
instruments, the to bethe intention of gath­other written parties,

itself, situation, fromtheir and thefrom the instrument fromered
Pattee,contract, control. v.of the must Houghtonsubject-matter

391; Hood,326; Morse, v.Morse v. 58 N. H. Corwin 58N. H.58
401; Bartlett, N. H. 511.H. Brown v. 58N.

un-andcovenant to make wasThe defendant’s repairs general
toexclude an restoreand did not agreementqualified, expressly

fire or other unavoidablein case of destructionthe bybuildings
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forthean provisionabsence of such exception,In thecasualty.
of theof a losslease in case buildingsto thenotice terminatea
notice were notif theintention to rebuildexhibits anfireby

eitherthe was party.to terminate lease given byNo noticegiven.
the terms of thetodemand for accordingThe repairsplaintiff’s

of thelease, buildingsremainingand his continued occupancy
continue the lease. Occu-intention tofire, show anafter the

ofdefendant, and continuedthe occupancyof the stable bypancy
ofthe anin absence agree-thethe other buildings by plaintiff,
from atheeffect, exclusion of partthat show an plaintiffment to

covenant, whicha requiredmadeof the leased Havingpremises.
fire,thetime aftera reasonablethe stable withinhim to rebuild

him-failed to excuseandhe did not havingand which perform,
noticeseasonabletheby plaintiffself for givingnon-performance

the occa-is liable for damagesthe defendantto the premises,quit
com-The defendant cannotof the covenant.his breachsioned by

fora losshim of repairingof the imposed uponhardshipplain
fault; hard-for it was ain nohe not andwhich was responsible

hecovenant, whichhimself in his andassumed againstship by
contracted, hethe burden of which mighthave or frommight

thefor to terminatethe noticehave providedescaped givingby
Jones,note; v.Waterhouse, 422,v. 2 Dermottlease. Walton Saund.

7,1,2 Wall. 8.
makefor the breach covenant to necessaryThe of thedamages

the breach.to reason ofwas the actual loss the plaintiff byrepairs
ahim in asis entitled to recover such as will goodHe a sum place

hadhave if theas he would been in defendant performedposition
602; v.Foord,his covenant. Smeed v. 1 E. & E. Alder Keighley,

381;117; v.Robinson15 M. & W. v. 1 H. L.Higgins,Dunlop
;Harman, 167; v.Patchin,1 42 Y. HexterExch. 855 Mack v. N.

Knox, his63 N. Y. The have561. defendant would performed
theif forcovenant he had outside of the stableconstructed the

use in loss fora reasonable time. The beingplaintiff’splaintiff’s
isof the use of the termof the stable for the remainderdeprived

$1,104. offound to be This loss did not all arise from the breach
covenant, thethe defendant’s covenant. he theHad performed

re­could not have the use of the norplaintiff enjoyed building,
it,ceived from without first the insideprofit finishingreasonably

at an of him no$654. the defendant oppor­outlay Though gave
this, theto do of the defendant’s covenantperformance bytunity

the outside of the would have left thefinishing plaintiffbuilding
in no to the benefits of the he shouldstable untilposition enjoy
first incur the theof the inside. Theexpense finishing position

would have had the of the defendant’splaintiff by performance
covenant measures the limit of the lossplaintiff’s by non-perform­
ance, and that was the total loss from ofdeprivation occupancy,
diminished the of what to occu­wasexpenseby doing necessary

do, toand what the had tocovenantedplaintiffpancy, namely,
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deduction,finish the inside. this there $450remains asMaking
the actual loss from the defendant’s breach ofplaintiff’s arising
covenant; and for that sum and interest there must be

theJudgment plaintiff.for
Smith, JJ.,Stanley, Blodgett, did not sit: the othersand

concurred.

Kimball v. Farnum.

for,When the vendor’s untilpersonal paidchattels are sold to remain
on the understand-and time is for which is extendedgiven payment,

complet-bythat the vendee a full titleing may subsequentlyacquire
lawful,is andthe theing payment, vendee’s ofpossession property

it, firstthe without hav-vendor cannot reclaim nor maintain replevin
made it.demand foring.

boiler, fixtures. De-Replevin, andof a steam-engine,portable
fence,- title, in the defendant.and titledenial of the plaintiff’s

then in theThe the possessionfatherplaintiff’s owning property,
defendant, that thethe condition prop-of the sold it to him with

for, forif notto the until andwas remain vendor’s paiderty paid
himselfthe toin one the vendor should have right repossessyear,

the time was extendedit. in aof not madePayment being year,
when hedefendantwith an that the paymightunderstanding

made, the vendormonthscould. was and in a fewPart payment
balance, nornot demand the givedemanded the but did property,

the same timenotice of an intention to enforce forfeiture. About
it, thein tothe or his interest plaintiff.vendor sold the property,

made, receivedand theNo of the was plaintiffdelivery property
officer,whohim theit it delivered tono of until was bypossession

the defendantnotifiedit on the writ. Thetook plaintiffreplevin
duebalancethe the uponthat he could have property by paying

of his ownit, and another claimalso a claim of the vendor’s
defendantdefendant, Thewho said inthe reply.against nothing

part the andthe sum dueto the a of property,uponpaid plaintiff
remainder, whichto thewas and offeredat a later payreadyday

the other twoofnot receive unless the amountthe wouldplaintiff
the defend-made no demandclaims was The uponplaintiffpaid.

of theno conversionThe referee foundant for the property.
claim, no unlawfulthe andno forfeiture of defendant’sproperty,

detention, assessedand damages.

Butler, Both the vendor and hisfor the assigneeN. plaintiff.
and theand the ofthe had the property right possession,plaintiff


