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to in ofthe hands the hisallplace ofassignee, property every
what is attachment,law from to bedescription, except by exempt

diyided his creditorsall in to theiramong proportion respective
claims. The could not effecttake until he hisassignment placed

hands, control,in the or at least the of the Thisproperty assignee.
thewas not done while debtor retained the in his handsassignment

with an intent to itnever deliver and the untilproperty assigned
it;future theand transaction notmight require couldexigencies

be treated as a valid so as remained toassignment long anything
be done to and make it effective. thecomplete Though assign-

3,ment was on Novemberexecuted its retention the debtor forby
after, awith to deliver and iteight days design publish only upon

a that never and themight continuedcontingency happen, posses-
time,sion and use of thebeneficial him for the samebyproperty

ofthe life or to theeffectprevented giving any assignment during
that To the deedmake andperiod. operative, delivery acceptance

Brown, 475; Webster,v.were Cook 34 N. H. Bank v.necessary.
268; 505,v.44 N. H. Johnson H.45 N. 509. IfFarley, in cases

the laws of theunder insolvent state there could be a valid assign-
without an of the tbement deedacceptance by assignee (Johnson

least,be,p.v. there must at an intentionFarley, 509), to assign
deed,a with control of theand either actual orparting by delivery

in court fora the the benefit of the creditors. Itfilingby probate
not be for their benefit so as it remainedcould in the debtor’slong

control withouthands and under his intention to make it effective
If the contention of the defendant that thedelivery.by assign-

from the itsment was moment of execution shouldoperative pre-
vail, have the inthen hismight forVogler kept assignment pocket

months, and so creditor fromsix his claimanyprevented proving
the statute and at the samewithin time dis-obtained aperiod,

his and all hisfrom indebtedness retained Thecharge property.
of the resultand are a sufficient answer to theinjustice illegality

11,did not take untilThe effectclaim. Novemberassignment
claim was filed.and the seasonablyplaintiff’s

Decree reversed.
concurred.All

Belting Packingand Co.York v.New Ela.

note is bound to exerciseThe holder of a dishonored ordinary and reason-
the orascertainingable in residence business of the-diligence address

indorser, in notice of the dishonor to himforwarding accordingly..and

Assumpsit, theon a note Unionsigned by Printing Company,,
order,from date thein four months to defendant or andpayable

was,the The defence that de-him indorsed to theplaintiffs.by
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of dishonor of the note. Factsnot notified the foundfendant was
the court.by

York,of New and the note wasThe makers were citizens dated
it fordue wasat New York When andpresented payment,city.

refused, was Notice to the defendantbeing protested.payment
to him at New York and asent mail directed city,was by dupli-

mail to the defendant in the care ofcate notice directed theby
defendant,The at the timeat New York ofmakers thecity.

note, itthe when was aof and was resident ofmaking protested,
nobut there was evidence that this factNew Hampshire, was

or to the The note wasknown to the notary. inplaintiffs given
note, 10,1878, the sum,of another dated for sameJanuarypayment

the inUnion Company,signed by Printing payable thirty days
order,to andfrom date the defendant or indorsed him toby the

At the of of the note,time the last mentionedmakingplaintiffs.
same,of the of the the defendant aand was resident ofindorsing

York where he was the finances of theNew Unioncity, managing
and where he had been several months,Printing Company, residing

a interest in thatwith pecuniary company. Diligent wasinquiry
defendant,to the residence of themade ascertain and the notice

was considered the as the one tomost reachgiven by notary likely
him, but did receive ofthe defendant not notice the protest. The

was and the Unionnote made signed by Printing inCompany,
Concord, H.,York and then sent mail to N.New tocity, theby

defendant, who there indorsed and returned it mail toby the
makers, delivered it to butwho the there was noplaintiffs; evi-

haddence that that it was notany indorsedthey knowledge in
YorkNew city.
the facts the court found for theOn forforegoing plaintiffs the

of the note and from itsamount interest with costs ofprotest, pro-
test, to which the defendant excepted.

Dana, for the8. defendant.

Smith,O. H. for the plaintiffs.

Smith, J. The defence is the ofwant notice of the dishonor of
note. Thethe indorser’s residence and business address were

unknown, and could not the exercise of andby ordinary reasonable
be discovered. The holder of a dishonoreddiligence note is bound

to exercise and reasonableordinary indiligence theascertaining
and business of indorser,residence address the and in forwarding

notice to him Philbrick,Bank v.Brightonaccordingly. 40 N. H.
339,506; 341;on Bills and Notes Bills,onBigelow s.Stoi’y 299.

is due and reasonable isWhat adiligence mixed question of law
fact,and the circumstances of eachdepending upon case. Bank v.

Philbrick, 509, cited;and authorities v.supra, Walker Stetson, 14
89; Lawrence,St. Bank 578;Ohio Columbiav. 4 Pet. Bankof of
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Swann, 33; 272;v. Upton,v. 9 Pet. 3 N. Y.Alexandria Carroll
290,Field, 295. or thev. 6 Met. What effortsWheeler inquiries

the or of themade to ascertain residence business addressplaintiffs
isdo not It that wasdefendant foundappear. diligent inquiry

the the mostthe and that notice was onemade by notary, given
his reach This isin to the defendant. findinglikely, judgment,

court,the and is to a thatthe conclusion of trial equivalent finding
inand reasonable their effortsthe used ordinary diligenceplaintiffs

the orto business address of the defendant.learn residence
10, 1873;in New York andThe defendant resided city January

ofnot that the were informed his removalit does appear plaintiffs
residence,the indorser histo WhenNew changesHampshire.

fact, doesnot the notice of the and the holderdoes holderand give
is not in notof the and ofnot know change, guilty negligence

it, sent to the indorser’s former of residencenotice placeknowing
sufficient; has to ais and when occurred changenothing suggest
residence, Bills Notesis on andof no Bigelowinquiry necessary.

340;Sanborn, Me. Bank Utica v.339; v. 63Saco Bank Phillips,of
; v.408; Q.v. L. R. B. 639 Ward4Fitzgerald,3 BerridgeWend.

89; Nichols,Perrin, Bliss v. 12 Allen 443. In54 Barb. Brighton
Philbrick, was decided that the of av. it when holderBank supra,

who, theirof from connectionnote personsinquirespromissory
indorser,their with the are likelythe note orwith acquaintance

residence, in­are not interested to mislead thehis andto know
asassume and act the informationhe has a to uponrightquirer,

511,true, on his and author­it due Seeand is diligence part. p.
is a'the holder’s consideredcited. The notary (who agent)ities

onethe defendant at New York as theto citynotice addressed
him; in­and as the case finds thatreachmost to diligentlikely

residence,the it followsto ascertain defendant’swas madequiry
that thenot learn reasonablethe could diligencethat bynotary

residence,his and that the informationhad changeddefendant
show thetended to that defendant’s residencehe receivedwhich
York no error of lawwas New There isor addressbusiness city.

at the trial term.resultin reachedthe
overruled.Exceptions

theStanley, J., not sit: othersdid concurred.

Adm'r, a.Wilson, &v. Russell

administrator title under the mort-mortgagee’s allegingabyIn replevin
title from the mortgagorthederiving mortgagor,a partyagainstgage

Laws,of c. ss.by 228, 16-19,the Gen.provisionsexcludednotis


