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himself; that the condition of his bond was to save Ilaynes harm-
less, and not his sureties; and that inasmueh as neither Haynes
nor his estate has sustained any loss, the contingency upon which
the obligation depended has not happened, and there has conse-
quently been no breach of the bond.

This defence is both ingenious and novel, but it has no founda-
tion in principle or upon authority. The right of subrogation does
not rest upon contract or privity, but depends upon principles of
natural justice and equity, and will be applied in favor of one who
has been compelled to perform the obligations of another. Sheld.
Sub., ss. 8, 93, and authorities cited. Nor was the defendant’s
bond for the protection of Ilaynes alone. His sureties were re-
sponsible for his official conduct, and equally liable with him to
make compensation to any injured party for his wrongful acts.
His protection was their protection; and as both stood upon a com-
mon ground of interest in respect to the bond, it is to be regarded
in equity as intended for the joint benefit of both, and as now held
by the administrator of Haynes in trust for the plaintiff surety.

But even if it was intended for the sole benefit of Haynes, Phil-
brick, having performed the obligations resulting from Haynes’s
default, which the defendant occasioned, and from which he de-
rived a substantial benefit, is entitled to be subrogated to all the
rights Haynes had, or would have had if living, against the defend-
ant, and may therefore resort to the bond as a means of reimburse-
ment. Brinson v. Thomas, 2 Jones Eq. 414 ; Blalock v. Peake, 8
Jones Iiq. 328; Miller v. Sawyer, 30 Vt. 412; Skiff v. Cross, 21
Towa 459; Lewis v. Palmer, 28 N. Y. 271; R. B. Oo. v. Trimble,
51 Md. 99; Sheld. Sub., ss. 86, 87, and anthorities cited; 5 Wait
Act. and Def. 213.

The right of subrogation exists where, from all the circumstances
of the case, it ought in equity and good conscience to exist. Mo-
sier’s Appeal, 56 Penn. St. 765 Shotwell v. Ins. Co., 5 Bosw. 263 ;
Kernochan v. Ins. Co., 17T N. Y. 428; Goswiler’s Estate, 3 P. & W.
200. This is such a case.

Demurrer overruled, and case discharged.

STANLEY, J., did not sit: the others concurred.

ABEL v. PEMBROKE.

In the absence of statute authority, a town has no power to offer a re-
waxrd for the apprehension of a criminal,

The statute (Gen. Sts., ¢. 245, 5. 1) in relation to rewards is prospective
in its operation, and only authorizes compensation for what is done
after a reward is offered.
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Assumpsit. The plaintiff claims to recover $2,000, being the
amount of a reward offered by the selectmen of Pembroke for the
conviction of the murderer of Josie A. Langmaid, in October, 1875.
Facts found at the trial term.

The plaintiff, in October, 1875, was living in St. Albans, Vt.,
and, under date of October 9, 1875, he caused a letter to be written
to the selectmen, calling their attention to LaPage, who was sub-

- sequently arrested, tried, and convicted. He also, under date of
October 12, 1875, caused another letter to be written to the select-
men, again calling their attention to LaPage. At the time these
letters were written and forwarded, he had no knowledge or infor-
mation that any reward had been offered, and no reward was in
fact offered until October 12. The plaintiff had heard rumors
that a reward had been or would probably be offered. Both letters
were sent by mail from St. Albans. The plaintiff did not cause
the letters to be written in consequence of any reward that was
offered by the selectmen, but in the expectation and upon rumors
to the effect that a reward would probably be offered. The plain-
tiff offered to show that an informal meeting, largely attended by
citizens of Pembroke and Allenstown, was held at Allenstown, in
the village of Suncook, on the evening of October 9, which was
called to order by the chairman of the board of selectmen of Pem-
broke, and at which another of the selectmen was present, at which
meeting a vote was passed, among other things, to instruct and
support the selectmen in the continuance of their efforts, calling to
their aid such counsel as in their judgment they may need, and
offering such rewards for the capture of the murderer as they may
deem liberal; also, that the town subsequently ratified the action
of the selectmen in offering the reward for $2,000 ;—but the court
excluded the evidence, and the plaintiff excepted. There was no
evidence that the plaintiff did anything in apprehending and secur-
ing the murderer except causing the two letters above mentioned
to be written. He was present at the trial, but did not testify,
and gave no advice, assistance, or information to the prosecuting
officers, except as above.

On the foregoing facts the court ruled that the plaintiff could
not maintain the action, and ordered judgment for the defendants,
to which the plaintiff excepted.

S. B. Page (D. B. Donovan with him), for the plaintiff. 1. The-
offer of $2,000 by the selectmen as a reward for the conviction of
the ravisher and murderer of Josephine A. Langmaid, although in
excess of the amount named in section 1 of chapter 245 of the Gen-
eral Statutes, was within the general power of the selectmen, and
binds the town. As in time of national peril we submit to extraordi-
nary legislation, assumption of unusual powers by the executive, and
extraordinary rulings by the judiciary, so when in a community a
great and especially heinous crime is committed,—when life or a
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woman’s honor is sacrificed,~—the public safety requires just such
assumption of authovity as was exercised by the selectmen in this
case. The statute does not divest the selectmen of their common-
law right to offer such reward in special cases, as they did in this.
To support the town in an effort to evade liability in this case would
be to offer a premium upon crime, would be an encouragement
of bad faith, and be caleulated to promote the confidence of evil-
doers in the shield of technicalities interposed between the criminal
and punishment. Crawshaw v. Rozbury, 7 Gray 374.

2. The offer of the reward was as well to the man who might
have the brains to plan and contrive the arrest of the criminal, as
to the officer whose hand was placed upon the prisoner’s shoulder.

8. The citizens’ meeting at Suncook was upon the 9th of Octo-
ber. The plaintiff sent a letter giving information, under date of
October 12th, following. 1In view of the action of that meeting,
and the notoriety given its action, is it not a question for the jury
as to whether or not the plaintiff understood a reward to have
been offered, and furnished the information that led to the arrest
upon the faith thereof? DBut we say,—

4. That the law will not apply the rule laid down in the case of
lost property to rewards offered for the detection of great criminals.
There is a broad difference between the case of a stolen horse, for
the recovery of which the owner agrees to pay a fixed sum, and
the case of a ravisher and murderer, upon whose detection and
arrest hang the peace and safety of the whole community. The
latter case 1s not controlled by the law governing contracts.

J. Y. Mugridge and Chase & Streeter, for the defendants.

Broparrr, J. The offered evidence was properly excluded.
The authority of towns to offer a reward for the apprehension of
criminals being derived from the statute (Gale v. So. Berwick, 51
Me. 174, Hoawk v. Marion County, 48 lowa 472, Hanger v. Des
Moines, 52 Yowa 198, Patton v. Stephens, 14 Bush. 824), it is
necessarily a condition precedent to the maintenance of an action
for such reward that it comes within the statute.

The statute applicable to this case provides that “The mayor
and city councils of any city, and the selectmen of any town, are
- authorized, whenever in their opinion the public good requires it,
to offer and pay from the treasury of such city or town a suitable
reward, not exceeding $300 in any one case, to any person who
shall, in consequence of such offer, apprehend any person or per-
sons charged with having committed any capital or other high
cerime.” G. S, c. 245, s. 1. It follows that there can be no recov-
ery in any case beyond the sum of $300, and that there can be no
recovery whatever by the plaintiff, for the reason that his alleged
gervices were rendered before the reward was offered, and not
after, as the statute expressly requires. Having done nothing in
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consequence of the offer, his case does not come within the statute
in any respect, and it is useless to multiply words in support of
this conclusion.

This view being decisive, it is unnecessary to consider other
grounds of defence suggested by the facts. See, however, Stamper
v. Temple, 6 Humph. 118; Burke v. Wells, 50 Cal. 218; Fitch v.
Snedaker, 88 N. Y. 248 ; Howland v. Lounds, 51 N. Y. 604. The
exceptions are overruled.

Judgment for the defendants.

StANLEY, J., did not sit: the others concurred.

BurrEIieE v. FORD.

In the absence of legal provisions to the confrary, official boards and
legal bodies act by majorities, and the act of the majority is the act
of such board or body. Jeweti v. Alton, T N. H. 253, contra, over-
ruled.

Where, by agreement of parties, matters between them are submitted to
referees to be selected and appointed by the executive committee of
an incorporated association, such selection and appointment may be
made by a majority of the commattee.

Binr 1xv EQUITY, to set aside an award of arbitrators. The
opinion states the material facts.

A. F. L. Norris, for the plaintiff, cited G'rindley v. Barker, 1
B. & P. 239; Towne v. Jaguith, 6 Mass. 50; Woolsey v. Tomplins,
28 Wend. 824 ; Caldwell v. Harrison, 11 Ala. 765; Low v. Per-
Eins, 10 Vt. 5825 Johnston v. Bingham, 9 W. & S. 56; Johnson v.
Smith, 21 Conn. 627; Green v. Miller, 6 Johns. 89; R. R. Co. v.
Stewart, 25 Towa 115; Bank v. Beirne, 1 Grat. 226 ; Bell v. Nezon,
9 Bing. 898 ; Kupfer v. So. Parish, 12 Mass. 185; First Parish v.
Cole, 3 Pick. 282 ; Copeland v. Ins. Co., 6 Pick. 198; Heard v.
March, 12 Cush, 580 Chitty Cont. (llth Am. ed.) 296 ; Story
Agency, s. 42 Jewettv Aléon, T N. H. 253 ; Andover v. Gmfton,
7 N. H. 298; E’amesv FEames, 41 N. H. 177

Pike § Parsons, for the defendant, cited 2 Kent Com. 293;
Green’s Brices’s Ultra Vires 542; Rex v. Varlo, 1 Cowp. 248 ; Rex
v. Miller, 6 T. R. 268; Hv parte Willcocks, T Cow.402; 1 Dill.
Mun. Corp., s. 221; Ang. & A. Corp., ss. 502, 508; Cram v. Ban-
gor House, 12 Me. 854 ; Lockwood v. Mech. Nat. Bank, 9 R. 1. 308 ;
Junleins v. School Dist., 89 Me. 220 ; Kingsbury v. School Dist., 12 *




