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either as a statute orof theconsider the conveyanceto validity
to which counsel have fur-and relativecommon-law assignment,

briefs.nished elaborate

sustained, and trusteeExceptions discharged.

Stanley, J., concurred.did not sit: the others

Doughty & a. v. Little.

aA of the of the ofprobate accepting reportdecree committeetojudge
beand a will not reversed for the reasonhomestead,dower thatassign

erred in its offindingsthe committee fact.

Petition, for leave to from a decree of the ofappeal judge pro-
bate, the of a committee to the defendant’saccepting report assign

husband,homestead in the estate of her deceaseddower and of
the heirswhom the are at law. The reasons ofplaintiffs appeal

$500because the homestead set off to her exceedsare ingreatly
value; because the income of of thethe portion estateyearly

dower is much thirdas than one of theassigned greater yearly
seized;income of all the real estate of which her husband died and

because dower was so as to encumber muchinjudiciously assigned
of the estate thanmore was The defendant moves thatnecessary.

the be dismissed.petition

J.S. Lane and Y. forOt. theMugridge, plaintiffs.

Barnard, for theBarnard defendant.Sf

8,Carpenter, 204,Laws,J. Gen. c. s. thatprovides “the
written of such committee dower andreport (to assign homestead),
made after due notice and thehearing, being accepted by judge,

notice,due shall be final and conclusive allupon upon Inparties.”
Dunbar, 216,v. 2 N. H. defendant,Bond cited the it was heldby

nothat from a decree of the oflayappeal judge probate accepting
referees, 11,1793the of under the ofstatutereport February (Laws

1815, whichof that such referees’221), providedp. “report, being
him,returned to the said and shall bejudge, accepted finalby

between the The reasons of are notparties.” stated. Theappeal
that the motion to dismissstatement was made the isby appellant

error,doubtless an because if made him there was no occasionby
for the whether the ofquestionconsidering right existed.appeal

dismissal of the for,A was all the could askappeal andappellee
seem,the it would as a matter ofappellant, might, abandonright,
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time, wasat before a entered inhis hearingappeal any upon,
to of a becomethe to nonsuit beforeright plaintiffanalogy opening

Bartlett, N.to the v. 45 HoweverWrightcase H. 289.his jury.
be, the case is not the nowmaythat authority upon question pre­

sented, timeat the of that decision no ofbecause right appeal
existed, cases,certain ofin which that was notexcept specified

law the of theThe rightone. general conferring appeal upon
final decree of a of was firstby any judge probateaggrievedparty

1830,in of and thewas373),1822 (Laws p. substantiallyenacted
Laws, 207,statute e.as our s. which(Gen. 1),same present pro­

“ decree, order,that any person aggrieved by any appointment,vides
whichor of of conclude hisdenial judgeany probate, maygrant,

interest, is notand which there­interlocutory,strictly appealmay
statute,court.” thisto the Under the of thefrom supreme right

thefrom decree in ifto arequestion,appeal they ag­plaintiffs
is ofundeniable. The has author­judge probatethereby,grieved

shown, as,tocause or set aside the forfor reject report,goodity,
or in thefor committee. Farwell'scorruptionpartialityexample,

Petition, 2 125. From his decreeN. H. or therejectingaccepting
as well as from otherthe defeated party may appeal, anyreport

his But the are confined todecree rights. plaintiffsfinal affecting
them and not toof arereasons appeal by assigned, permittedthe

Cowles,to the decree. Patrick v. 45other objectionsanyurge
553, cited. The motion to dismiss is in the naturecasesH. andN.

facts in theAll the stated reasons of aredemurrer.of a appeal
isadmitted, whetherand the show a sufficient causequestion they

Woodman,v.the decree. Waldron 58 N. H. 15.for reversing
Morrill, 329,N. H.5 was a for underv. petitionMorrill partition

1830,3,1829 459),ofof which thatact (Laws p.the July provided
committee,because to made a andcourt should partition bythe

toreturned and andsuch uponthat being approvedpartition,
recorded,court, and should be valid and effectualtheallowed by

returnthe of the committee’sintents andto all purposes. Upon
in substancethe that the wasdefendant objected partitionreport,

and introduced affidavits in of hisand unjust, supportunequal
met counter affidavits onwere the of thewhich by partobjection,

court,was considered theThis evidence andfully byplaintiff.
defendant’sto sustain the and theinsufficient objection,found

There was no of mis-was allegationaccepted. corruption,report
conduct, such as resulted from ofor mistake error(except judg-

of,the committee. The court held that it wason thement) part
of tbeto the that the divisionacceptance reporta valid objection

inconvenient,was or thatcommittee but thethe unequalmade by
must be outinconvenience anddistinctlyor pointedinequality

evidence,clear and direct that the mereto court andshown the by
that the division wasof would not bewitnesses unequalopinion

J.,Richardson, C. The of the committeesays, reportregarded. —“
court;thewhen returned to and if it can beis toopen objection
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shown that mistake or otherwise the division is orthrough unequal
inconvenient,or aside,unsuitable and it is to be set andunjust, the

committee,thecase recommitted to same or to a new as justice
in andorder that a convenientrequire, just bemay partition may

court,But as the committee ishad. the andappointed by persons
on whoseselected and the court thinks itintegrity judgment can

and whom neithersafely can raiserely, against party any objection,
isconfidence the court in the ofplaced thegreat by report com-

mittee; and it not be held to bewill to aany objection thatreport
can be found who will is,witnesses that the division intestify their

or inconvenient. To induce the court toopinion, unjust set aside
the the or inconvenience mustreport, beinequality andclearly

out, shown toand the court cleardistinctly pointed andby direct
evidence. It is much more safe to. therely upon ofjudgment an

committee, thethan of witnessesintelligent upon opinions selected
the Witnesses often take sides with theparties.by parties who

them; case,summon and when that is the however honest and
be, little reliance can berespectable they may very placed upon

their when called to state a mere matter oftestimony opinion.”
law,If this is a sound of the it must controlexposition the pres-

observed,Asent case. thealready concedes,defendant for the
motion,of this thethat homestead set out topurposes her exceeds

value,$>500in that the income of theyearly part toassigned her
isas dower more than one third of the income ofyearly all the

estate, and wasreal that dower soinjudiciously assigned as to
encumber more of the estate than was This isnecessary. an un-

unsuitable, division;and inconvenientequal, unjust, and if the
sound,ofdoctrine Morrill v. Morrill is the motion to dismiss must

be denied.
The whichinconvenience to that doctrine leadsgreat is obvious.

it, the mustUnder of notprobate intojudge theonly inquire reg-
committee,of the of the but mustularity proceedings also review

merits,its theaction and determine whetherupon the division is
this,and To do he must overequal. thejust go same ground

committee,travelled the the examination,make sameby and hear
the same evidence. He has no to make theauthority partition
himself, or to correct errors in the committee’s Ifreport. he finds

erred,that the committee theand that division is heunequal, must
the to the same or to arecommit newreport committee for another

and the in theofhearing, upon report reexaminecoming the whole
found,ifand error is commit thesubject, matteragain to a third

committee, and so on It wellindefinitely. may happen that no
committee can be found which will to such aagree division as the

of think andjudge probate may just equal. theConsidering nature
of the in a andduty, making proper just partition, the value—that

divided,of the to be and of the severalpremises thereof,parts the
and convenience of the location ofsuitability the and,parts, it

be, fact,various other similar of all in amay questions large degree
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men of the soundest arewhich judgmentmatters of opinion, upon
determined, ifdiffer, would be suchstrang’eto must belikely —it

the rather be if twoIt wouldwere not surprisingcases frequent.
ifthe same or theshould in partition,makingcommittees agree

with the of theshould meetof committee approvalanyreport
the of isof noThe judge probateof judgmentprobate.judge

;the committee not sothan that ofto be correct likely,more likely
orfact, the resultant of three fivein as judgmentin proportionjust

nearer to absolutemen is to approach jus-likelyjudiciousequally
reason, others, itthis haveof one. Forthan that among maytice

L., 204,c.it wise tothe thought provide (G.thatbeen legislature
shall consist of “three or five suitablethe committeethats. 2) ” is to reviewof one. But if the ofinstead probatejudgepersons

merits,the determine theaction andupon equalitythe committee’s
division, a one would be as service-of the committee ofand justice

The fact that theof a number.oneas composed greaterable
division,the his is lim-himself makecannot authorityjudge —that

committee,—of theor of thethe rejection reportited to acceptance
the did not intend thatconclusive thatof itselfseems legislature

division;or consider the merits of the otherwisereviewshouldhe
been committed to himit would haveofthe making probablyduty

first instance.in the
v.in Morrill Morrill is an inadvanced anomalyThe doctrine

kind is to be in ourno instance of the foundother prac­the law:
cases of much similartice, there are many proceedings.although

bethe commissioners out re­of highways mayThe layingreport
69,L.,court c. s. but it hasor therejected by (G. 7);committed

that “the court has no to revise thebeen held power doingsalways
for the of whethercommissioners purposeof the ascertaining they

and nor for but to seewisely correctly, any purposehave judged
have been and that fraud or sur­their regular,that proceedings

to vitiate their results.”not been usedhas Hampstead’sprise
347; Hanover, 404;Petition, N. H. v. 36 N. H. Marl­Crosby19

So,Petition, also, referees,46 N. H. 495. in the case ofborough’s
123,16, Petition, 2December H.the act of N.1796 (Farwell’sunder

357,of court v. 4 N. H.(Greenough Rolfe,under a rule125); Carey­
Harkness,v.Wilcox, 177, 164,Bassett 9 N. H.6 N. H. Johnson v.v.

286, Handy,v. 26 N.Noble, N. H. Hale H. under13 Gen.215);
Clark,199, 415,v. N.Laws, s. 18 H.c. 17 v.McLaughlin(Piper

10, 1874,Newton, or under the statutes of53 N. H. 531); July July
20, Harbor,1875, v.3, and 1876 Centre N. H.(Cummings 57July

17, N.59 H. in the case of219);v. an auditorBuckingham,Free
Woods, N. H. of arbitrators305);v. 18 v.(Band Beding­(Bellows

Childs,ton, 72); of fence-viewers v. N.(Fairbanks13 N. H. 44 H.
cases, character,inthese and others of a likeIn all many462).

can be madeinto the further than is neces­proceedingsno inquiry
whether have beento ascertain and withoutthey regular,sary

no evidenceits can be toor received showfraud equivalent:
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that the of fact are If iterroneous. were other­merely findings
wise, ofthere would be no end to The verdict a islitigation. jury
never set aside for the mere that have reachedreason athey wrong

N. H. 331.conclusion. Clark v. 45 Verdicts of re­juries,Society,
referees, committees,of or other officers tolawappointedports by

controversies,determine are the same rule.governed by general
cannot be orset aside because therejected merelyThey revisory

ortribunal would have come to a different conclusionmight upon
Thethe facts. and without error inbeing regular,proceedings,

law, triers,not be set aside unless the court can seewill that the
tribunal,orwhether a other in to result,their “werejury coming

influenced or or unwit­by passion, prejudice, corruption,partiality,
71;afell into v. N. H.mistake.” Fuller 58tingly plain Bailey,

v. Buckingham,, rule,Free To this the of ageneral reportsupra.
dower,committee to andhomestead or to make otherassign any

forms no and v.Morrill Morrill is overruled.partition, exception,
is in the reasons of thatNothing the com­alleged appeal, except

erred in :mittee its of facts there is no offinding charge prejudice,
or other misconduct.partiality,

Petition dismissed.
All concurred.

Braley & a. v. Simonds.

administrator,If an under a fromlicense the ofjudge sellsprobate, and
convoysan of in landsequity redemption whereof he is seized of the

fee,unincumbered hisnothing deed.passes by

Entry.Writ ok The are the heirs at law ofplaintiffs Jesse
The defendant claims under a deed from theBraley. administrator

1874,of Jesse 8,estate. JesseBraley’s theApril de-conveyed
manded to J ames and Exeliapremises conditionBraley, upon that
the deed should be void if he should Exelia,James andsupport

the them,and survivor of their natural lives. Jamesduring died
1875;5, 1875;Jesse, 24, Exelia,andJanuary 16,July February

1876. Jesse hisand heirs or administrator thefully performed
16, 1876,condition. a license was theJuly to adminis-granted

oftrator Jesse’s estate to insell the in theright equity demanded
to the orpremises, 3,conditionalsubject deed ofmortgage April

1874; heand sold and theaccordingly same to theconveyed de-
fendant. The court ordered for thejudgment and theplaintiffs,
defendant excepted.

Perkins,IT.FI. J. Y. and A.Mugridge, W. forSilsiy, the plaintiffs.

T. II. F.W. Norris and for theSulloway defendant.Topliff,Sf Sf
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