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the of theto recover in this action was created fraudseek bythey
defendant, in that defendant at the time he said draftsthe accepted

This is not to show thatintend to the same.”did not enoughpay
is thatfraud. It not averred the defend-debt was createdthe by

receivethe to the drafts byinduced plaintiffs fraudulently rep-ant
to hebelieve that intended toor thecausing plaintiffsresenting

them, intentor that he concealed his not tofraudulently paypay
Emerson,v.Stewartthem. supra.

overruled;to theDemurrer replicationfirst
second,to the sustained.

sit;AUK, J., the others concurred.Cl did not

CHESHIRE.

State v. Albee.

be in a in the onmay supremeThe venue criminal case courtchanged
H. 175,motion of the v. N.respondent. Sawyer,State 56 overruled.

in criminal casespower uponThe common-law of the venuechanging
motion of the when a fair and trial cannot berespondent, impartial

committed,the the wascountyhad in where fact was not abolished
the of article of the billby adoption rights.17 of

the arights, being designedArticle of bill of the17 forprovision pro-
of the be himmaytection waived when a fair andrespondent, by

trial cannot be had in the where the fact was com-impartial county
mitted.

the for a ofMotion venue. At the Aprilby respondent change
term, 1881, indictmentsthirteen were returned the re-against

fundsfor the of the Ashuelot Bankspondent embezzling Savings
Winchester,in and for various other offences theconnected with

embezzlement. the of the next term,last afterUpon dayalleged
motion,histhe cases were continued the movedrespondentupon

venue be the that in hethat the thischanged, upon countyground
not have a fair the evidence takencould and trial.impartial Upon

submitted,notice both and the court found thatbyupon parties
tothere was reason believe that the could notgood respondent

and,fair and trial in this thehave a toimpartial subjectcounty,
court,of the full ordered that the venue beopinion changed.

state,Solicitor,Dole,and E. P.The for theAttorney-G-eneral
cited State v. 56 N. H. 175.Sawyer,
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I). Woodward,E.3. L. and G.B.Gushing, (oíJEddy° Vermont),
for the respondent.

Smith, 175,J. In State v. 56 H. weN. denied theSawyer,
motion for a of venue. The motion wasrespondent’s madechange

in the court while the indictment was insuperior thepending
court,circuit and there had been no transfer of ofany question

law. We denied the motion on the that we could not in-ground
court;terfere with the order of business in also,the circuit because

the no inevidence of hisproduced motion.respondent support
the constitutional whether the court hadUpon question the pow-

venue,to order a ofer we contented ourselves withchange this
advised,remark: “As at we think no existssingle present power

court,in under article 17 of the bill of to order suchany rights,
of venue.” The was not counsel, andquestionchange argued by

was decided the first mentioned.upon Theprincipally ground
court,did not receive the deliberate attention of the com-question

in,it the informal itbefore did. We feel at there-waying liberty
to consider the of a one,fore of venue as anquestion change open

and without embarrassed our action in 1875.being by
indicted forThe the funds of arespondent, embezzling savings-­

bank, moves for a of venue thechange that he cannotupon ground
trial in thehave a fair and where the offenceimpartial iscounty

to have been committed. A this motioncharged hearing upon
term,the trial andhas been had at the court has found “.that

is reason to believe that thethere cannot agood haverespondent”trial infair this and hasand ordered aimpartial county, change
venue, to the of theof full court thesubject opinion upon power

make such order.the court to Theof that “there isfinding good
believe,” &c., is a sufficientreason to of the fact that anfinding

Hunt,cannot be had. 444;trial Rex v. 3 B. & Al.impartial
428, 445;v. N.Farrington,Railroad 26 H.Cochecho Hilliard v.

112;Beattie, Proc.,1N. H. Bish. Cr.58 ss. 68-76.
of our bill ofarticle is as follows :The 17th “Inrights criminal

the trial of facts in the where isprosecutions vicinity they happen
life,ofto the theso essential and estatesecurity of theliberty,

citizen, crime or offence tothat no be tried in otherought any
committed,in it isthat which inthan cases ofcounty except gen-

in when iteral insurrection shallparticular toany county, appear
of the court that anthe trial cannot besuperior impartialjudges

committed,the offence and,the where behad in county may upon
the shall thinktheir to direct the trial inlegislature properreport,

in which an trial can bethe nearest obtained.”impartialcounty
causes, law,the ofthe trial of civil the ancientIn thepolicyby

from the of theto come vill orneighborhoodwas whereplacejury
in theof action was laid declaration.the cause in theLiving

were the or to which thevery country, pais,neighborhood, they
and were tohad know beforehand theappealed, supposedparties
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witnesses, and therefore betterof the andcharacters theyparties
Butcredit to the this convenienceknew what give testimony.

and almost unavoidablewas overbalanced another naturalveryby
thethat out of immediateinconvenience: jurors neighbor-coming

their and inhood to intermixapt prejudices partialitieswould-be
the trial. To remove this successive stat-England,difficulty, by
utes, the as to the number of hundredorsabolished requirement

thethere should be the until it was enactedupon panel, finally by
18,2, actions, criminal,24St. Geo. c that in all civil and the jury

should come from the of the at and not frombody county large,
359,the 8 Bl. Com. the com-860.particular neighborhood. By

was,mon law the rule that all offences must begeneral inquired
into, tried,as well as in the where the fact is committed.county

said,4 Bl. Com. 305. That learned commentator Our law has—“
therefore this twofold barrier ofand awisely placed pre-strong
sentment and trial ofa between the liberties theby jury people
and the of the crown. . . . The founders of theprerogative

law have with excellent forecast that no mancontrivedEnglish
crime,should be called to theanswer to for unlessany capitalking

the accusation of twelve or more of his fellow-upon preparatory
accusation,the and that truth ofthesubjects, grand jury; every

indictment, information,whether in the of orpreferred shape ap-
should afterwards thebe confirmed unanimous ofpeal, by suffrage

chosen,twelve of his and andequals neighbors indifferently supe-
349,rior to all 4 Bl. Com. 350. sheriff isThe re-suspicion.”

homines,to “return a of liberos etquired legales dejurors,panel
vieineto, is, holders,that free without and of thejust exception,
visne or which is to be theofneighborhood, interpreted county

350;where the fact is 4committed.” Bl. Com. 2 Hale P. C.
264; 2 Hawk. P. C. 408.

vieineto,As the of trial a de or of the visneright orjuryby
was for the ofneighborhood, the so thegiven protection subject,

was to courtthe of bench for thepower early given king’s protec­
tion also of the to remove the venue asubject upon suggestion

that a fair and trial cannot beduly supported had.impartial
294; 350;3 Bl. 850;Com. 3 Bl. Com. 4 Bl. Com. Mayor of

Bennet, 874; 241;Poole v. 2 Holden,Str. Rose. Ev. Rex v. 5 B.
Harris,347; 1330;& Ad. Rex 3 Proc.,v. Bur. 1 Bish. Cr. ss.

68-76. common law the venue shouldChitty says, always—“At
be laid in the where the offence is committed.” 1 Chit.county

L.Cr. “And177. even the cannot charter authorize theking by
190;trial of an offence in another 1 L.Chit. Cr. 60county.”

125, 1; Hawk., 2,Co. Lit. a. 25,and b. n. b. e. s. 35. “At com­
law",mon a fair obtained,when and tidal cannot be andimpartial

the indictment has been removed into the bench certio­king’s by
rari, the court have a of the trial to take inpower directing place
the next when it.” 1 Chit. Cr.adjoining county justice requires

201;L. Rex v. 4 East 210.Nottingham, This rule of the com-
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oflaw, to the the in criminalsubjectmon right pros­securing trial
in where the facts as athe tohappen,ecutions vicinity protection

of the the framers ofthe our constitutionhim against power king,
as ain that instrument to theto cit­protectionundertook embody

of the and of eitherthe state of itsizen departmentagainst power
a similarMassachusetts incorporatedpreviously pro­government.

ofin her in 1780. Article 18vision declaration adoptedrights,
as “In criminal the verification ofreads follows: prosecutions,

oneis of secu­in the where thefacts vicinity happenthey greatest
life, of thethe and citizen.” It hasrities of beenliberty, property

court, statute,of ain the absence has nothat the toheld power
in a civil action. 2Prince,a of venue Lincoln v.order change

591;544; Welsh, Kennebeck,v. 4 Mass. Hawkes v.Mass. Cleveland
thishas been held that is not461. It also provisionMass. pro­7

otherof a of an offence in than that intrial any countyhibitory
ofnor is it affirmative a theit in citizen torightwhich happened;

is of thetried in merely declaratorybe particular county.any .It
in a criminal thethe that it is ofprosecutionof rightsense people
the to be in theto orprovedthe accused charge vicinityrequire

Parker,the fact v.where Commonwealthhappened.neighborhood
550, ; v. Mass. 1.Commonwealth 118Costley,Pick. 5532

Railroad, N. 428, 436,v. 26 itH.Farrington,Cochecho wasIn
the of the courts of to thethat venueEngland changesaid practice

“became the com-actions thoroughly engraftedof transitory upon
the of thisbefore and frommon law independence country;long

hasforth not the in the courtstime only practice prevailedthat
is-the now exercised the courts ofbut byof power'England, very

states, statute,either force ofif not of our orall by expressmany
into thethe common law of theofthe jurisprudenceadoption

16, 1692,ofThe of the Octoberact provincial legislaturesame.”
court of toa havejudicature, empoweredcreated supreme cogni-

criminal, mixed,civil,all and as andofzance fully amplypleas,
bench, common and intbe courts of pleas, exchequeras king’s

same act a court ofhad. The created common withpleasEngland
matters triable at common where theof all law dam-jurisdiction

In 1699not an inferior court ofdid exceed twenty pounds.ages
established,a court of wereand superior judicaturecommon pleas

defined in the act of 1692. act of 1699the The re-with powers
1771, the state wasin force until when divided into coun-mained

and inferior courts established with the sameties, and juris-superior
the act of had.courts established 1699 Thediction as the by judi-

1813, 1816,1791,of and 1832 conferred the courtsacts uponciary
the and held andestablished powersauthority previouslythereby

courts which andthe superseded,exercised by they substantially
in ofas those 171 and 172 thechaptersthe same incorporated

1853,inin force when CochechoR. R. v. Farring-Revised Statutes
held that case thatIt was in under theton was decided. provin-

counties,the intoafter division thecial superiorgovernment,
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to thetlie samecourt common power changeand pleas possessed
thatand thereforethe of 438),venue as did courts England (y>.

the venue in civiltothe in 1853 had the changecourts power
Rollins, 550,H.v. 8 N. decidedStatein cases.actions proper

law, inthe statutesof the common and Englishthat the body
it, to our institutionsso wereof far asamendment they applicable

in theforce hereof the wereand the circumstances country, upon
and have contin­beenof the government,organization provincial

constitution, so are notthe far asued in theyforce repugnantby
instrument, oraltered theto that until by legislature.repealed

R. v.in CochechoR. Farrington,This decision wasreaffirmed supra.
1855, 1859, 1874, and did notacts of 1876 abridgeThe judiciary

courts, them ofthe but conferred jurisdictionthe of uponpowers
mixed,civil, criminal, as full and as thatand ample pre­pleas,

ofthe courts this state.exercised byviously
whether theremains theThere question by implication power

is limited to theto venue in criminal actionsorder a ofchange
in of the bill ofmentioned article 17 rights.single contingency

should inthat caution be observedLord remarked greatCampbell
“ &c.,unius,” for thewith the maxim Fxpressio questiondealing

of the dis­of the intention asits depends upon partyapplication
the the or of the transaction.face of instrumentcoverable upon

Evans, H. L. Cas. 729. The of the framersSaunders v. 8 object
constitution, remarked, was to theof the subjectas protectalready

unfair at a distance from the of thean trial vicinityagainst alleged
who be tocrime and at a selected officials hostileplace by might

is thethe Hence the trial to take inaccused. required place
committed,the to have been sowhere crime is chargedcounty

that the accused have the benefit on his trial of his char­goodmay
them,hisacter and with if he hasneighborsstanding preserved

ofand the benefit such as the of theknowledge jury may possess
him; besides,evidence bewitnesses who he willmay againstgive

able with more to secure the attendance of wit­his owncertainty
are anesses. These reasons fairer trial be had in thewhy may

the than in a notof fact distant But this isvicinage county.
true. Occasions sometimes occur when from com­auniversally

aroused,are bit­bination of circumstances andpopular prejudices
Jurors,theterness of fills mind. because arefeeling popular they

human, sentiment,be an andunjustmay swayed by public may
be influenced It is not reasonable topublicby prejudices. sup­

the that thethat convention formed constitution of 1784pose
that ofunderstood such a state could arisepopular feeling only

insurrection,time of intendeda or that an accusedgeneralduring
thecitizen should be to andsubjected expense, delay, annoyance

of venue,the sanction to a of thatandlegislativeprocuring change
ofafter a of the the court. Men whoreport judgesonly superior

had this under British crownthe would not beprotectionenjoyed
to surrender it in an exhaustiveafter war for sevenlikely engaging
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to establish their One of theiryears independence. grievances
the underwas foot of the time-honored thattrampling principle

trials for crime must be a of theby jury vicinage.
The benefit of and constitutional both instatutory provisions,

civil and criminal be waived a inter­jurisprudence, partymay by
677; 156;ested. 1 Bish. Mar. & Div. The v.State Me.37Gurney,

L.,1 Bish. Cr. s. 995. A not to be heard to com­person ought
instance,of that to which he has consented. For heplain may

not to the after he has to the indict­object grand jury pleaded
ment; nor a for a known cause after ver­challenge petit juror
dict; nor after trial that a of the indictment was notobject copy

him, it;furnished thewhen statute nor that inadmissiblerequires
evidence was received without nor that theobjection; sep­jury

L., 996,arated after verdict with his consent. 1 Bish. Cr. ss.
These997. are familiar of the waiver of wellexamples recog­

nized intended for the of a Theprovisions, protection party.
cross-examination of a who volunteers himself as a wit­prisoner
ness is because to him­hepermissible, by electing testify subjects

cross-examination,self to the of a and consents to waivescrutiny
the constitutional that no shall be tosubjectprovision compelled
accuse or furnish evidence himself. Connors v. Theagainst People,

240; 265;50 N. Y. Brandon v. The 42 N. Y. The State v.People,
Archer, 54 N. H. 465. Mr. the defendant hasBishop says, —“If
consented to in or if it has been taken atany step proceedings,the.
his or he did not to it at the time when herequest, object proper

he cannot afterward however it was tomight, complain, contrary
constitutional,his or common-law ... Instatutory, rights.

this doctrine of waiver is a for with­judicial proceedings necessity;
it be onout would carried with success.” 1 Bish.they rarely

118,L.,Cr. ss. 119. Of the soundness of the indecisions Can­
128,N.cemi v. The 18 Y. and other cases of that class inPeople,

denied,which the of waiver has been noweright express opinion.
doubts have existed of the of a toWhatever may right prisoner

and enactedwaive for hisstatutory provisions pro­constitutional
tection, thehave arisen from fact that athey may anciently pris­

trial for crime was not allowedoner on a counsel tocapital except
a of law if one should arise. The ofdebate thepoint duty judge

him into act as counsel for consisted that theusually seeing pro­
were and 4 Bl. Com. 355. Mr:legal.ceedings regular strictly

was, that,“the of which as the lawBishop says, consequence
court,to bedoes not suffer a an act of the ifparty prejudiced by

the advice or of theone omitted to makethrough oversight judge
toor consented a thisan available wasobjection, relinquish right,

error of law of which he could takedeemed In thisadvantage.
become established that athe rule wouldway particular right

waived; allowed,whenand,could not be afterward counsel were
them,the ceased to advise itand not bejudges mightprisoners,

not theor rule waiver would ceaseobvious whether alsodenying



December, v.STATE ALBEE. 428-1881.]

maxim,thein obedience tothese circumstances ‘6es-­in altered
Proc.,1 Bish. Cr. s. 120.sante ratione eessat lex.’”legis, ipsa

is not voidstatute a of venue asA changeallowing conflicting
thethe to be tried in whereconstitutional therightwith county

50;Proc., State,1 Bish. s. Dula v. Theis indicted. Cr.prisoner
511; Perteet v. The 70 Ill. 171. But the8 Yerg. People, change

Denton,his consent. The State v. 6be made with Cold.can only
52;State, State,539; 21 Wis. v.v. The The 30DouganWheeler

400;41; State, State,v. The 6 Md. Bramlett v. TheArk. Cochrane
Gut, 341;376; State,The State 13 Minn. Gut v. The31 Ala. v.

995-998;35; L., ss. Con. 3191 Bish. Cr. Cool. Lim.9 Wall. and
note.

to be in theis triedIt the whorerespondent’s privilege county
in ourwas committed. This bill ofthe offence provision rights,

accused,of the wasfor the theregardedprotection bydesigned
thethe constitution as a offramers of privilege highest impor-

tance, of himit would thebecause forprevent possibility sending
friends,a fromto at distancetrial a remote stran-county, among

animated of aand prejudicesamong parties by per-gers, perhaps
State,or Gut v. Butsonal character. 37.supra,partisan they

his tonot to common-law adid intend ofrightdestroy change
nota fair and trial could be had invenue whenever theimpartial

ofthe The thiswhere fact constitu-county happened. purpose
destruction,the not the oftional was indi-provision protection,

The is anvidual constitutional affirmance of theprovisionrights.
be at anot to tried distance fromcommon-law therightprisoner’s

thishis offence is andin which andcommon-lawcounty charged;
ofhe waive for theconstitutional theright may purpose securing

Athe constitution offair trial which venueguarantees. change
isunder such circumstances calculated to the ofpreserve system

thein its and to increasetrial confidence ofpurity, therebyjury
in andthe its usefulness.safetycommunity

the named in article ofWhether of the bill17emergency rights
state,an occasion which can be thewould orpresent improved by

alone, venue,the obtain a ofstate to and would be thechangeby
theon which state can move for a we dooccasion notonly change,

is,need to Our conclusion that on the factsinquire. proved by
his canthe motion berespondent, granted.

Case discharged.

J.,Carpenter, sit:not the others concurred.did


