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the of toshall contribute towards thirdpayment damages persons
however,such toin the use of the ofsubject, approvalhighway,

towns.such
is toThe effect of these an differentprovisions apply essentially

casein the of between this state andproposed highwaysprinciple
Vermont than obtains in the case of whichhighways generally,
can be established when the con-onlylegally required publicby

thevenience and and exercise of the ofnecessity through right
domain,eminent whereas in across the Connecticut riverhighways

is a consideration,the welfare not made but thepublic controlling
of and isconvenience made thequestion subject-matternecessity

of contract to be the and neitheragreed upon by parties; directly
nor is of revision conferred theby implication any power upon

orcommissioners the court. On the the townscounty contrary,
to be connected have full to act best,as thinkpower they may

the ofand are made sole theirwhat interests andjudges require;
therefore, inwhile commissioners have exclu-highway hearings
sive as theto admission and ofjurisdiction evidencerejection (G.
L., 69,c. s. have no8), topower thethey defendants tocompel

intoenter a contract tendered in toby Brattleborough therespect
The to make such contract isproposed highway. vestedauthority

defendants,in the and cannot beabsolutely devested of it ex-they
the asAnd the commissioners couldcept by legislature. legally
theout on the itthat waslay only forhighway ground required

accommodation,the in mind thepublic burdenbearing tothereby
defendants,be on the no of iserror lawimposed discovered in their

conclusion thethat does not thepublic exigency require imposition
of so a burden them.great upon

theAll motions are denied Freeman v.(see 52 N. H.Plainfield,
146, and the defendants are147), entitled to

on theJudgment report.

CABSENTEE,J., did not sit: the others concurred.

SULLIVAN.

Kelly v. ux.Duff &

whoOne thepays amount of a mortgage debt to the mortgagee, claim-
aing right to redeem by virtue of his supposed titlelegal derived
afrom levy of an execution on the in favor,land his may thereby be-

come the theequitable assignee of mortgage.

Entby.Wbit oe Plea, nul disseizin. Facts found theby
18,court. 1878,March the a onplaintiff began the home-levy
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Duff,the defendant James under an executionstead ofpremises
in his Duff. theon a Onagainst petitionissued judgment favor
Duff, wife, wasJames’s a homestead set offof the defendant Mary

1,her, the the balance the landto 1878. On same ofdayApril
thereof,in satisfaction and theset on the executionwas off part

the time ofin At the attachment onwas put possession.plaintiff
levied,writ, execution was the land wasas when thethe as well

defendants,both of the to theto a mortgage, signed bysubject
The obtainedInstitution.Sullivan mortgagees judgmentSavings

both thethe and defendants Feb-for foreclosure plaintiffagainst
24, of the under that1879, and took possession premisesruary

26, 1880,1, the theplaintiff paid1879. Apriljudgment May
bank,the to redeem.debt, Therightthe claimingbank mortgage

it,but he claimed tookhe had that knowingnot right,conceding
or Thishim no other suitand receipt writing.the money, gave

the defendantsthe land levied whichupon,is the offor possession
state,to the defendants claimedFor reasons unnecessaryoccupy.

execution was void and noof thethat the conveyedlevy plaintiff’s
case,of Duff filed athe trial the Maryto him. peti-title Pending

homestead, Laws, 138,a under Gen. c.offor ation reassignment
s. 10.

the to bethefor levyE. L. Cushing, plaintiff. Supposing
it,nothe interestthatvoid, byand acquiredplaintiffentirely

the ofHe has amount the mort­the paidwhat is consequence?
not,bank, taken it. The bank didthe and the bank hastogage

Crain, 542,v.in case of Crockett H.did theas Mr. Vose 33 N.
itthe or decline to receive asto pay­his money,paydeny right

there for the ofthat the wasplaintiff purposement. Knowing
to his it tookon that protecthis mortgage rights,moneypaying

be,must to well settledthe It according prin­and holds money.
fails, stands well as theif his assigneethat the levyplaintiff,ciples,

it untila to hold the land underand hasthat rightof mortgage,
which the de­It is not a inis him.amount questionthe repaid

are not Theinjured. plaintiffhave election. Theyfendants any
bank,the and thedue on the to bankthe money mortgageoffered

theto a sale of the bankit, if that amounts mortgage,andtook
the In thiswithout defendants.to sell it consultingahad right

a to the demandedhas title prem­the by mortgageview plaintiff
not for the wholethat he does sueises, it is immaterial prop­and

If ita foreclosure. wereis notbecause he seeking possibleerty,
would beto thatbank they obligedfor the repudiate payment,now
had allthe If the bankto plaintiff. assignedthe moneyto repay

it is thatto thethe plaintiff, probableunder mortgageits rights
been and the titlehave plaintiff’swould completedforeclosurethe

dicta toThere are some seeming pointbecome absolute.have
result,this; but if such should be thea case likeeven inthat way,

hurt thenot plaintiff.it would
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the time of tender tofor tbe defendants. AtI. Kelly’sColby,
in the DuffInstitution he had no interestthe Sullivan Savings

to sell him theto The bank refusedlands mortgage;protect.
him; or transfer.to him noconceded nothing gave conveyance

claim, therefore, Crain,Crockettv. 33 N.on the ofWe authority
542, is not of law the of theH. that assigneeKelly by operation

was aand cannot maintain this action. That casemortgage,
where, here, the claimed to standof a writ of asentry, plaintiff

which, theon and on a virtue ofa acceptancelevy mortgage, by
tender, ofof a he claimed to be of law.operationassignee by

The held that the action could not be maintained. It is in-court
should,that with no interest to aequitable Kelly, protect, by

thisfounded in be able to hold ofproceeding wrong, lay mortgage,
vexation, costs, andand use it as a means of and thuslitigation,

the Duffs tlieir is class ofof homestead. There adeprive large
this,cases where the of the into hostilelike putting mortgage

means the the In such case thehands loss of homestead. a plain-
tiff not to be able to invoke the aid of the law. Instead ofought

it There was no in-wouldpromoting justice, promote injustice.
tent on the of the bank to that hadconcedepart any rightKelly

tender,to them a make himmake and there was no intent to the
of the and he well knew it.assignee mortgage,

if, however, it is held that is the the mort-ofassigneeKelly
because the bank wetook the then whatgage simply money, say,

brief,in theis conceded that it the forclosure.plaintiff’s stopped
fact,In the case shows that no one held continued actual posses-

sion for a from the never had Theyear entry. possession.Kelly
suit was to be theintended basedplaintiff’s originally upon levy.

Doubts as to the of that has induced the to claimvalidity plaintiff
case,to stand the An as in this after con-upon mortgage. entry,

broken, bedition cannot for the of the rentssimply purpose taking
and the law will hold it for theto be of foreclos-profits; purpose
ure, such,itand will as or else the suit fail formust theoperate
reason that a foreclosure cannot bo made If thisby piecemeal.
suit becan sustained as a foreclosure on of an entire oftractpart

includedland in the it must be on the that themortgage, ground
now exists on that that the set-mortgage only part; plaintiff, by

out the homestead and his writ of for the bal-ting bringing entry
ance, has that set as from theoff homestead in-discharged part

of thecumbrance and freed the whole of the homesteadmortgage,
redeem,from all either or to orpart obligations, legal equitable,

to of thecontribute the payment mortgage.

Stanutsy, of a debtJ. works amortgagePayment discharge
or an of the as Moorev.assignment mortgage, equity require.may
Beasom, 215; 247, 252;44 N. H. 13 N. H.v. Lovejoy,Rigney

272, 279; Goodnow,Stantons v. 49 N. H. Bacon v. 59Thompson,
415,N. H. have been the417. Whatever ofmay understanding
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bank, thethe thatand justice requires mortgagethe plaintiff
to Robinson v. Leav­be as theconsideredshould assigned plaintiff.

74;73, 101; 67,itt, Elliot, 26 N. H. Bank v.N. Johnson v.7 H.
335,239, 240; Rust, N.Weeks, Drew v. 36 H. 343. TheN. H.59

in a toif this is effect forecloseaction proceedingthatobjection,
ofwould to a thethe onlythe apply partjudgmentmortgage

the not in' the writand that includedpartmortgaged premises,
lien, need not be consid­thebe fromwould discharged mortgage

inhave- to amendered, leavethe by includingsince plaintiff may
land. defendants’of the Thethe wholehis declaration mortgaged

be a con­the There willis concededto redeem by plaintiff,right
toand the of Dufffor the right Maryditional plaintiff,judgment

onbe detennined herwill petition.a homestead
Base discharged.

theJ., did not sit: others concurred.Allen,

Fletcher, v. Chamberlin.

a tract thea of of land perfectsof warranty mortgageStrict foreclosure
right redemption (G.oftheby mortgagor’stitle barringwarranted

ofcharacter thethe conditional136, terminatings. andc.L., 14),
foreclosure,deed, be-absolute continuesbyThe madeconveyance.

the on which it is foreclosed.to be a of landits granttween parties
the title inof warrantedmortgagor’sthe salecompletesThe foreclosure

thedebt, without war-not in payment,the and does applyofpayment
from a priorto the landconsent, rightthe warrantor’srantee’s redeem

mortgage.
before,well as istitle, protected byafter foreclosure aswarrantee’sThe

ofdenial theirto the warrantor’sestopandcovenants;the their power
aonthe warrantee priorhis the land fromtruth, and prevent taking

thetitle, not valuedepend upondoesor other outstandingmortgage
its value when he fore-ofignorancethe warrantee’sland,the orof

when weretheythe of the covenantsfalsityofclosed, his ignoranceor
made.

28, 1877, a ofEntry, deviseeApril byWrit of brought
tractChamberlin, Chamberlin, for a ofJohn E.C. againstCephas

17, 1855, the defendantFacts Februaryin Lisbon.land agreed.
theseized of demandedMorse, premises,one being jointlyand

date,same, deed of thattheir dulythe by mortgagejointconveyed
1855,19, to one Atkinson to secureexecuted, recordedand July

deed,them to him. another dulyBy mortgagebynotes payable
17, 1855,1855,3,executed, dated May acknowledged July


