December, 1881.] BUCKLIN ». TRUELL. 503

BucokriN ». TRUELL & a.

On the question of a mill-owner’s acquisition of a prescriptive right of
flowage, evidence of complaints made of the flowage by persons having
no interest in the land flowed, to others having no interest in and
making no use of the dam, is irrelevant.

Casg, for flowing land. Plea, the gencral issune. Facts found
by referees, with a general award for the defendants. A dam and
mill were erected at the outlet of Grafton pond in 1818, the dam
has been maintained there in substantially the same condition ever
since, and the dam and water have been used in the same manner
without interruption. From 1828 to 1849, Phineas Gage owned
the dam and mill, and one of the tracts of land claimed to have
been wrongfully flowed. Through his will, and by mesne convey-
ances, the defendants have title to the dam and mill, ¢ and the
privilege belonging to the same.” The plaintiff acquired his title
to one tract of land claimed to have been flowed, by deed in 1857,
from Roswell Gage, who had it by devise from Phineas, and who,
in the deed, excepted “any legal right of flowage.” The other
tract claimed to have been flowed was conveyed to the plaintiff by
Sarah Bucklin in 1865. Subject to the plaintiff’s exception, Hiram
Truell, one of the defendants, testified,—“I went into possession
under deed to Nancy Truell. First knew mill when I was eight or
ten years old. I worked there under Phineas Gage several sea-
sons. We sawed in spring and summer. When we got through
sawing we shut down the gate. After I was in possession, we
sawed as long as the water lasted, and then shut the gate. We
lowered the channel two or three times not more than one year
after I came into possession the first time.” Constant Gile testified
that he had known the pound and dam for fifty-five or sixty years,
and until within the last nine years had lived within half & mile of
the pond. e was asked whether he had heard any complaints
from anvbody about the flowage of the meadows prior to the occu-
pation of the mill by the Trueclls. The question was ruled out,
and the plaintilf excepted.

Barnord & Barnard, for the plaintiff.

G. W. Murray and Bingham, Mitchells § Batchellor, for the
defendants.

StaNtEY, J. The testimony of Hiram Truell as to the opera-
tions of Phineas Gage was competent on the question of Gage’s
acquiring a prescriptive right to flow land he did not own.

A complaint of the flowage, made by one not interested in the
land, to some other disinterested person, not communicated to or
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participated in by the parties to this suit, or those under whom
they claim, and not vesulting in an actual interference with the
mill-owner’s use of the dam or water, would not be evidence of a
legal interruption of the use, or constitute an apparent link in the
chain of proof as to the fact or the character of the flowage. The
question whether the witness Gile had heard any complaints from
anybody was rightly excluded. If the witness could give an an-
swer that would be admissible, the referees could properly require
the question to be put in & form more specific, and less calculated
to introduce irrelevant matter.
Judgment for the defendants.

ATLLEN, BLODGETT, and CARPENTER, JJ., did not sit: the oth-
ers concurred.

MERRILL v. WOODBURY.

An action brought on a claim in favor of a deceased person’s estate, under
Gen. Laws, ¢. 198, s. 10, will abate, if the administrator subsequently
appointed does not at the first or second term of court indorse the writ
and prosecute the action.

In such a case, if justice requires it, the plaintiff may be permitted to

. amend the writ by inserting the name of the administrator as plaintiff,
and prosecute the suit in his name on indemnifying him against costs.

ASSUMPSIT, on a promissory note given by the defendant to the
plaintiff’s husband now deceased. The plaintiff sues as adminis-
tratrix without appointment, under Gen. Laws, ¢. 198, s. 10, and
has secured the claim by attachment of the defendant’s property.
Since the commencement of the suit, Weeks has been appointed
administrator of Merrill’s estate, and declines to indorse the writ
and prosecube the suit. The motion of the defendant to dismiss
the action for want of prosecution by the administrator was denied,
and the defendant excepted.

8. T. Page and G. A. Bingham, for the defendant.
G F. Putnam, for the plaintiff.

StaNLEY, J. The plaintiff had the right by statute to bring
the suit in her own name as administratrix, though never having
been appointed. G. L., ¢. 198, 5. 10. The administrator subse-
quently appointed, refusing to come in and indorse the writ and
prosecute the suit, though two terms of court have elapsed since
the action was brought, it does not appear on what ground the




