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506 SANBORN v. PUTNAM., [Grafton,

rill v. Perkins, 59 N. H. 843 ; Hlisher v. Hughes, 60 N. H. 469.
One who is entitled to a part of the recovery may be joined as
plaintiff (Chauncy v. Insurance Co., 60 N. H. 428); and when
justice requires it, a new plaintiff may be substituted for the origi-
nal plaintiff of recoxd. Judge of Probate v. Jackson, 58 N. H. 458 ;
Folsom v. Orient Ins. Co., 59 N. H. 54; Buckminster v. Wright, 59
N. H. 158 ; Boudreaw v. Eastman, 59 N. H. 467 ; Hazen v. Quim~
by, ante 76. To prevent injustice, the writ may be amended by
striking out the name of the plaintiff and substituting for it that
of the administrator, in whose name the suit may be prosecuted on
the plaintiff’s indemnifying him against costs.

Brception overruled.

BropeerT and CARPENTER, JJ., did not sit: the others con-
curred.

SANBORN v. PUTNAM § a.

The retention of goods by the vendor after a sale, unless explained by
facts which tend to give it notoriety, is conclusive evidence of frand
which avoids the sale as against the vendor’s creditors.

TROVER on a sheriff’s receipt. Defence, title in one of the de-
fendants. The plaintiff attached the goods described in the receipt
as the property of Ray, and the creditors obtaining judgment,
executions were issued, and the goods demanded and refused. Ray
had been a tailor and a dealer in clothing and furnishing goods, and
the defendant Putnam, his sister, had worked for him in his shop.
Before the attachment Ray sold the goods and fixtures in the store
to Putnam in payment of a debt due. Putnam took possession of
the goods and control of the store, and for several days after the
sale was there looking affer the business. Ray worked for her,
doing the same work as he had done before the sale, the business
was carried on in the same way, and there was no visible change
of possession. In explanation of the want of change of possession,
the defendants offered to prove that Ray was not employed by the
defendant for fifteen days after the sale; there was no other suita-
ble room. in the village that the defendant could hire for a shop or
store; there was no secresy nor actual fraud in the sale, but it was
in good faith made by both parties, and Ray’s creditors, for whom
the attachments were made, then knew that Putnam claimed to
own the property by purchase from her brother. The court ex-
cluded the evidence as affording no satisfactory explanation of a
want of change of possession, and the defendants excepted. Sub-
ject to the exception, a verdict was taken for the plaintiff.
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Fling & Chase, for the defendants.
Barnard & Barnard and K. E. Dearborn, for the plaintiff,

A11EN, J. There was no evidence of an open, visible change
of possession of the property; and in a sale of chattels, retention of
possession by the vendor, unless satisfactorily explained, is conclu-
sive evidence of a secret trust and of fraud which defeats the sale
as against the vendor’s creditors. ZLang v. Stockwell, 556 N. II.
561; Cutting v. Jackson, 56 N. H. 258 ; Ploaisted v. Holmes, 58
N. H. 294; Sumner v. Dalton, 58 N. H. 295; Parker v. Marvell,
60 N. H. 80. In the evidence offered to explain the want of a
change of possession, and excluded as affording no satisfactory ex-
planation, there was nothing tending to show such a publicity in
the sale as would naturally give it notoriety. Cutting v. Jackson,
supra, 255. The exceptions are overruled, and there 1is

Judgment on the verdict.

STANLEY, J., did not sit: the others concurred.

WELLS v. EASTMAN.

The opinion of a witness on the question of negligence in setting fire o
brush in a time of high wind, founded upon his knowledge of the sit-
uation of the land and brush and his observation of the wind, and
upon the same question in the management of the fire founded upon
the acts and omissions of the defendant at the time, is competent
evidence.

Casg, for negligence in setting fire to brush on the defendant’s
land in a time of high wind blowing towards the plaintiff’s land,
and so carelessly managing the fire that it escaped to the plaintiff’s
land and burned his property. On trial before a referee, subject to
the defendant’s exception, the following inquiries made of different
witnesses were excluded:

“ What, if anything, did you see, about the time this fire was
setb, in respect to the wind, situation of the land, brush, or its con-
dition, which rendered it improper o set the fire that day?”

“ What, if anything, did the defendant and his men omit to do
to keep thefire from the plaintiff’s land?”

The defendant moved to set aside the referee’s report made in
favor of the plaintiff.

Philip Carpenter, for the defendant.
G. F. Putnam, for the plaintiff.
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