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Allen, J. The of the defendant’s was onequestion negligence
case,to be determined from all the circumstances of the including

the defendant’s conduct and the situation of the in con-objects
was,nection with which the is Onealleged. questionnegligence

the suitableness of the time selected for lire to the brush.setting
this, wind,And in the and direction of thedetermining velocity

relative ofthe situation the land of both theparties, quantity,
condition, brush,and situation of the and its distance from the

land, were material facts. The of a witnessplaintiff’s opinion
facts,who had observed these the of suitableness ofupon question

fire,time in the be more useful and valuable than asetting might
of the wouldfacts be to one who had not observeddescription

them, Heath,and was inadmissible evidence. Barnes v. 58 N. H.
too,So,196. the of the defendant’s want of reason-questionupon

fire,able care in the of the the of amanagement witnessopinion
acts,conduct, omissions,derived from observation of his and at

the istime, competent.
Exceptions sustained.

Blodgett Carpenter, JJ.,and did not sit: the others con-
curred.

Tyman.v.Clifford

When are in apersonstwo the same directiontravelling upon highway,
with their neither travel behindrespective carriages, is tocompelled

other,the and neither has the exclusive to the other.right precede
“The law of the road” travellers who meet to turn to therequiring

not in such a case. The traveller toright apply may passdoes rear
left,the when he do infront can so to the orsafety, by turning right

ordinary care and to do no to theusing prudence damage other.
If a bytraveller under such circumstances is the ofdamaged attempt

front,the other to to the and the fault the hepass other,ofthrough
recovertherefor if his own fault did not to themay contribute injury.

Trespass, for to the horse and Factsinjuries plaintiff’s wagon.
found a referee.by

Bristol,defendant was on in in aThe ariding highway, wagon
shqdrawn a horse of which wasby gentle ordinary speed, driving

wife,The ain a drawn fasterslowly. plaintiff’s byriding wagon
horse, behinddrove her. travelled in this untilup They theyway
came to a in the where there were two tracks forplace highway

The defendant took the track. Theleft handcarriages. plain-
defendant, and,tiff’s was desirous of ahead of thewife getting

the towithout of she undertook driverequesting privilege passing,
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track,the hand but did not increasein theright greatly speedby
defendant,The determined that theof her horse. teamplaintiff’s

her, it,not and for the ofshould go by purpose preventing suddenly
reins,her horse with a or switch or with thestruck aswhip just

hadteam to the defendant’s.the got nearly oppositeplaintiff’s
manner,did not do this in unusual and had no reason toanyShe

theit would horse or causeplaintiff’sfrightenexpect any injury.
him, and heBut it did started to run vio-frighten immediately

in four or five rods came inand ahead of therunninglently,
team. The wife todefendant’s herplaintiff’s attempted stop

reins,his head the first on one side andhorse thenpulling byby
other, and he becameon the rearedimmediately unmanageable,

forward and backward for a short time.and moved veryup,
the horse was thusWhile the defendant con-plaintiff’s acting

her horse Thetinued to wifeurge along. plaintiff’s observing
this, the defendantdecided to let and to rein herpass, attempted

thethe side of road for the Thehorse to left defendantpurpose.
on the Theto horse backed aby right. plaintiff’sattempted go

defendant was inlittle as the ofdriving by, consequencejust
wheel,leftthe defendant’s forward whichwhich would otherwise

collision,without struck thehave anypassed along plaintiff’s right
direction of thehand wheel inside at that(the plaintiff’s wagon

to that oftime a little the and thequarteringbeing defendant’s),
over andwas and his horse rantipped injured,plaintiff’s wagon

and The defendant’s horsewas was at the sameinjured.away
his side.time thrown down The defendant saw theupon right

horse, stated,condition of the beforeplaintiff’s andunmanageable
that a collisionhad reason to was liable to ifresult sheapprehend

did not and it was for her to to asimprudentstop, passattempt
collision; believed,she did the moment of the sheat nevertheless

believe,and had to she should be toreason able without apass
collision.

collision,the of the which was aboutAt rods frompoint thirty
the defendant struck the blow whichwhere thefrightened plain-

horse,tiff’s there was sufficient width of road for the defendant’s
team to have to the of the inpassed right plaintiff’s Thesafety.

wheel, when it struck thedefendant’s was a little at theplaintiff’s,
of the centre of the travelled track. Theleft defendant had no

of the or ofwagon,hitting plaintiff’spurpose causing any injury.
Her was to ahead of the team.again Thepurpose get plaintiff’s

would not have occurred had notcollision the horse be-plaintiff’s
nor itcome would have occurred had notunmanageable, the

to after shedefendant had notice that thereattempted pass was
of a collision.danger

wife had been horse,The accustomed to drive theplaintiff’s and
before,no ithad had trouble and was not for theimprudent plain-

tiff to her to drive at this time. But a andpermit thor-strong
driver would have been able toexperienced restrain theoughly
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a skittishwas notavoid the accident. Hehorse andplaintiff’s
accident,the but becamehorse before or after suddenly frightened,

before stated.as
in the exer-of the collision was notdefendant at the timeThe

for her to tocare, it was attemptcise of due because imprudent
of theconditionshe saw the plaintiff’safter unmanageablepass

horse, in the condition the defendanthorse. The beingplaintiff’s
direction, there-in, in and it waswas liable tosaw he was go any

as to be within his reachto drive sofore careless for the defendant
did, did ex-but the defendant notin the heif he should back way

therefore believed sheinto her andhe backwould path,pect
in faith inand actedto in perfectshould be able goodpass safety,

it.attempting
the of the driver did notcare on plaintiff’sWant of due part

collision, facts before tounless the ascontribute to tile reported
and the of the driverhorse capacitythe condition theof plaintiff’s

of law withas matter want of duemake the plaintiff chargeable
care.

the for theon andreport plaintiff,court ordered judgmentThe
excepted.the defendant

Parsons, the defendant.forPilce §•

for the plaintiff.Fling,L. W.

vehicle,Smith, a traveller with a whoThe statuteJ. requiring
on a to turnso travelling highway, seasonablyanothermeets person

L.,of the travelled of the roadthe centre (G.of parttheto right
either of in thenot two travellers75, does require goings. 11,)e.

mustto the of the other.to turn right They passdirectionsame
as be most convenient under themaymannerin suchothereach

s. 311.Sherman &Redf. on Negligence,circumstances.particular
to on of thetravel highwayof any partthe every personIt is right

another,convenience, not providedhissuit occupied bythat may
a desire tooccasion orhim a vehiclemeets with havingno one

310; Lisbon,Hart, 307, v. 5214 N. H. GaleBrooks v.him.pass
Dolan, Gardner,495;10 Cush. Smith v.174; v.LovejoyN. H.

in a inaretwo persons travelling highway418. WhenGray11
one tono rule of thatthere is lawdirection compelssamethe

toother, or one the exclusivethe right precedebehind givestravel
heto the front whenevertravellerThe rear may passthe other.

care.the exercise ofwith ordinarydo so in safety,may
recover, show, 1, weremust that histo damagesThe plaintiff,

defendant, and, 2, that the want ofof thethe faultoccasionedby
did con-on the of his driver notcare and partprudenceordinary
understandto his horse and Wethe wagon.totribute injuries
in the exer-that the defendant was notto bethe referee’s finding

care, time of the col-care, of at theis,thatdue ordinarycise of
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horse woulddid not theThe defendant plaintiff’sexpectlision.
be toshe would ableher and thereforeinto path,back believed

it. But it isin faith inand acted attemptingin goodsafety,pass
thein so nearexercise due careshe did not driving plain­found
is boundA travellershe saw washorse that unmanageable.tiff’s
himselfcare and indiligence providingexercise ordinaryto only

Henniker, N. H. isv. 41 317. Ithorse. Tuckera suitablewith
horses,with car­the traveller must bethe rule that providednot

and free from defect inharnesses soundand absolutelyriages,
of extraordi­nor to the exerciseand at point,respect everyevery

horse,his Ain tocare and equipage.prudence respectnary
safe, in some casesprove unmanageablethough reasonably may

avoided the accident.horse trained would haveawhere perfectly
44, rule to41 N. H. 51. This in dili­v. Barrington, regardClark

a town forin a suit a traveller against damagesbygence, applied
is in the case.defective presentfrom a applicablehighway, equally

mean, that, underthe referee’s to the cir­understand findingWe
one,suitablethe horse was a andcumstances reported, plaintiff’s

his to drive the time of the accident.safe for wife atreasonably
ofmatter law that there was want due careas ofcannot sayWe

thisin respect.
not bound to furnish “a andThe was strong thoroughlyplaintiff

driver,” but of care anda driver prudence.ordinaryexperienced
it not thereferee’s that was forthe imprudent plaintifffinding,By

accident,to at the time of the we under-his wife driveto permit
meant that she skill andhestand possessed ordinary prudence.

exercisenot find that she failed to skill andordinaryHe does
of her horse at the time of the acci-in the managementprudence

dent.
issues,both entitledThe is tohaving prevailed uponplaintiff

recover.
overruled.Exceptions

J.,Allen, did not sit: the others concurred.

State v. Butman.

Laws, 275,c. s. a member oí a8, partnershipUnder Gen. cannot be con-
the the firm.victed of ofembezzling property

An indictment that the thebeing ofcharging respondent, partner T.,
embezzled the of T., is bad.property

Indtctment, embezzlement,for that thecharging respondent,
Butman, &c., &c.,David H. on at then and there the“being part-


