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horse woulddid not theThe defendant plaintiff’sexpectlision.
be toshe would ableher and thereforeinto path,back believed

it. But it isin faith inand acted attemptingin goodsafety,pass
thein so nearexercise due careshe did not driving plain­found
is boundA travellershe saw washorse that unmanageable.tiff’s
himselfcare and indiligence providingexercise ordinaryto only

Henniker, N. H. isv. 41 317. Ithorse. Tuckera suitablewith
horses,with car­the traveller must bethe rule that providednot

and free from defect inharnesses soundand absolutelyriages,
of extraordi­nor to the exerciseand at point,respect everyevery

horse,his Ain tocare and equipage.prudence respectnary
safe, in some casesprove unmanageablethough reasonably may

avoided the accident.horse trained would haveawhere perfectly
44, rule to41 N. H. 51. This in dili­v. Barrington, regardClark

a town forin a suit a traveller against damagesbygence, applied
is in the case.defective presentfrom a applicablehighway, equally

mean, that, underthe referee’s to the cir­understand findingWe
one,suitablethe horse was a andcumstances reported, plaintiff’s

his to drive the time of the accident.safe for wife atreasonably
ofmatter law that there was want due careas ofcannot sayWe

thisin respect.
not bound to furnish “a andThe was strong thoroughlyplaintiff

driver,” but of care anda driver prudence.ordinaryexperienced
it not thereferee’s that was forthe imprudent plaintifffinding,By

accident,to at the time of the we under-his wife driveto permit
meant that she skill andhestand possessed ordinary prudence.

exercisenot find that she failed to skill andordinaryHe does
of her horse at the time of the acci-in the managementprudence

dent.
issues,both entitledThe is tohaving prevailed uponplaintiff

recover.
overruled.Exceptions

J.,Allen, did not sit: the others concurred.

State v. Butman.

Laws, 275,c. s. a member oí a8, partnershipUnder Gen. cannot be con-
the the firm.victed of ofembezzling property

An indictment that the thebeing ofcharging respondent, partner T.,
embezzled the of T., is bad.property

Indtctment, embezzlement,for that thecharging respondent,
Butman, &c., &c.,David H. on at then and there the“being part-
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inof the said John M. the business ofner andThompson grinding
ofcorn and and and of com andgrain, purchasingmilling vending

flour, aforesaid, didat Lebanon embezzle and convertfraudulently
ofhis own use the said John M. toto theproperty Thompson
one corn,of hundred bushels of theamount of value$500, namely,—

$100; flour, $200;barrels of of the ofof value and in$200twenty
Also, &c.,the &c.,&c. that on atmoney, contrary,” respondent,—“ there the thethen and firm of Butman &being agent-of Thomp-

son, firm theof which members were the said David H. Butman
andJohn M. who were thenand and thereThompson, negotiating

aforesaid,business under the firmand name andtransacting style
embezzle, use,and convert to his owndid offraudulently property

$500,—said firm of Butman & tothe the amount ofThompson
corn, $100;bushelsone hundred of of the value ofnamely, twenty

flour, $200;ofof the value of and in$200barrels money,—con-
&c.trary,”

The The intended to berespondent questionm^edjojquash.
is,the motion whether anraised indictment can be maintainedby

thejirm^oragainst partner for of propertya embezzlement the of
ofhis or of the the toprofits""of- copartner, partnership belonging

orhis of to be accounted for to thecopartner, property partner-
or to his virtue of theship, copartner by partnership.

(W.Batchellor, J.A. S. Solicitor H. Cottonand M. withShirley
L., 275,for the state. 1. terms of theThe statute c.him), (G. s. 8)

“ “officer, clerk,or servant ofare or theagent,any any corporation,”
servant, or of Each is the of theagent any person.” partner agent

1;and theothers of s. Eastman v.partnership. Partnership,Story
Clark, 276, then,53 N. H. 290. doesnot the fallWhy, respondent

? existed,within the terms of the statute Had no thepartnership
theof be conceded as a matter ofcriminality respondent =would

course. He been then as nowhave within the of thewordswoifld
the thatact. How can fact he awas in lawpartner, agent—the

of another a crime into innocence?Thompson, person,—convert
2. That has toeach a the theofpartner right possession part­

effects is true. cannot commit of thenership They larceny part­
in of this The same isnership goods consequence technicality.

clerks,intrue cases of and servants of all kinds. Itmany agents,
to this defect ofwas obviate the common law that statutes of em­

bezzlement have been enacted. This has beenpoint put,plainly
“138,in Commonwealthv. 9 Met. 142. The ob­Simpson, general

of the invarious statutes relation to . . . .embezzlementject
embrace, law,todoubtless was as criminal offences punishable by

where,certain cases the moral was as asalthough guilt quite great
in the technical from fact ofthe alarceny, yet objection, arising

the screened him frompossessionlawfully acquired by party, pun­
ishment.” If the his in therespondent escapes responsibility pres­

instance, itent will be the inupon precise technicality suggested
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v. and which the statute wasCommonwealth designedSimpson,
to meet.

clerk,its3. should a be ancorporation againstWhy protected
servant or inindividual the of his whomagainst dishonesty agent,

confidence, athe and a be left the of hispartnerreposes mercy
Is for the distinction in the ofreason lawtherecopartner? any

conscience, common-sense,or The moral tur-expediency?public
case,is the same in each the toand businesspitude danger pros-

andperity stability equally great.
4. The results of construction of oura narrow statutepractical

show the of such construction. An andabsurdity agent, pure
cents,tenfilches and is A anpartner,simple, imprisoned. agent

million,another name robs his of anda flauntsby only, copartner
victim, law,in the face of his aand the hisassociety, technicality

The statute thisunder construction notprotection. only protects,
but a Thepremium theputs upon, partnership rascality. greater
trust, less thethe The statute coversthis case bothresponsibility.
in its itsletter and The evil it iswhich to cure isspirit. designed

case;the evil which is at the bottom of this the techni-precisely
the whichbehind thepreciselycality, technicality respondent

himself. Theshields never tolegislature adesigned give partners
did,of and if are tolarceny, theymonopoly monopolies contrary

the of our institutions. No reason can bespirit assigned why they
have from theshould of thisexempted partners law.operation

ofterms the statutethe have covered the oftheyBy personality
relation,a and conceivable trust unless theeverycorporation part-

is excluded. Itrelation was the thenership clearly design, by
clerk, servant,of or toagent, reach all casesgeneral description

shielded a technical defence,that were defence which has inby —a
merit, isit not of and a relic ofa barbarism. Canparticle any

common-sense,of orjustice, commonprinciple public expediency,
be as a reason theassigned and there-honesty why legislator might,

did, class,fore intend to a and a mostexemptpossibly important
class, which, toof cases all fall within the let-according authority,

statute,the of the from itster and ?spirit operation

forJ. the This is aL. statute inSpring, respondent. penal
sense,its fullest and must be construed No strainedstrictly.

will be crime,or unusual construction allowed to make that a
which, the common and usual of theby acceptation language
used, not made one. If theis hadclearly intendedlegislature

partners,to make theminclude and liable to the penalties pre-
section,in didscribed the not state it inwhy they plain language,

and the word ? Thenadd there could have been nopartner doubt
as to the section isThis made tomeaning. officers,applicable

clerks, and servants. to the claim of theagents, According state,
inall that was the statute was to use the wordnecessary agent,
further,without and then it would havespecifying any toapplied

VOL. LXI. 34
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mentioned,their because officersof abeingofficerswithout corpo-
its mention clerk or as such?ration are servantagents. Why

and toboth are there would seem have been no moreagents,They
for themor than therementioningnecessity specificallypropriety

the iffor word intended to awas includeadding partner they part-
and aThe terms have andgeneralner. partneragent meaning

one,and distinct from each other. No inseparateapplication,
or intendof an would to be understood asagent, expectspeaking

and versa.of a vicepartner,speaking
571, theMaxims rule we contend for isIn Broom’s statedLegal

“ moreover, must beA clear words.thus: imposed bypenalty,
bewords of a statute shall restrained for the benefit ofThe penal

whom the is inflicted.” This rule washim against penalty recog­
full extent in State v. N. H.in its 19 135. TheCanney,nized

the in­for the state claim that of the law wouldcounsel “spirit”
suchas as an but aa well claim isclude partner agent; directly

Adams, 32, 36,N.of v. 35the case Wood H. where ittoopposed
“this thatthe in state statutes are not to beheld as lawwas penal

or to othertheir offences than thoseby spirit equityextended
or for in their terms.” Ofare described clearly providedwhich

isis true of offences true of offenders. Inwhat equallycourse
Tuttle, 9, 27,N. H. which was an underv. 24 action aFowler

“ thefor the to who will suepersonstatute givenpenaltypenal
statuteit was held that the could not be extended tosame,”thefor

that the action could not be whenand maintainedinclude persons,
whole mattertwo This was consideredpersons. fullybrought by

Wilson, 107,101,H.v. N. which was an indictment for47Statein
terms,the statute various as does theunder containingburglary

Here the wasembezzlement. construction claimedagainststatute
dictionaries;inwith the definitions the butgivenin accordance

J.,that could be so inheld it not extended. O.Perley,courtthe
Where the sense of statutes issays, penal plain,his opinion —“
followed; doubtful,it is arebut wherebe theymust literallythey

further,in favor of the offender.” Andconstrued supposedto be
is, that the of a“the rule undoubtedly operation penalgeneralthat

be extended construction thenot tois by equitable beyondlaw
See, also,the used in the Com­of terms law.literal meaningstrict

181;White, 6 United v. 5Wiltberger,Statesv.monwealth Cush.
Sheldon, 119;276; States v. Wheat. Common­UnitedWheat.

370; State, 514;8 Dent v. 42 Ala. AtlantaPick.v. Loring,wealth
229; Johnson, 93;White, v. Y.55 N. WoodHathaway33 Ga.v.

196;Co., N. State v. 63 Mo. 403.72 Y. Jaeger,RailwayEriev.

thisThe statute on which indictment is foundedSmith, J.
“ officer,: or servant ofIf corpora-as follows any agent, anyreads

clerk, servant,the or oftion, oror person,private, agent anypublic
hisor convert to own usefraudulently money,embezzle anyshall

whatever,or ornote, effects of suchbill, otheror property person
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their or oror in shallpossession keeping,corporation, knowingly
bill,money, note,or suchor deliver anyvoluntarily securitypay

debt,of other effects or toevidence orfor money, property any
or to order of that suchthe isknowingany person, personperson,

same, he finedentitled to receive the shall be notnot exceeding”$2,000, L., 275,and not five G. a.exceeding years.imprisoned
is beThe of the statute not to tos. 8. extended casesoperation

be ifthe mischief intended to are not atwithin thesuppressed, they
time its termssame within Woodv. Rail-Eriefairly interpreted.

;Co., 76;N. Y. 196 United States v.72 5Wiltberger, Wheat.way
L., 331.2 Bish. Cr. s.

contended, state,is on theIt behalf of that partners being inf
firm,the of the the statute islaw broad toagents enough include/

of firm.a who embezzles the his This conclu­partner property
sion no means follows. Words in statutes are to be read inby

natural, Allison,and Birkstheir sense. v.ordinary 13popular,
23;N.C. B. S. Broom Max. 570. If the intend­Leg. legislature

“ for,useed to the word in the sense contended it was un­agent”
““ “officer,” clerk,” servant,”to insert the words or fornecessary

ofan officer or servant a is its for somecorporation agent purposes;
the clerk or servant of a is forand his theperson agent discharge

of duties within the of his If it thewassphere employment. leg­
statute,islative intent to include in the it is not topartners easy

mentioned,understand were not or thethey intent waswhy why
toleft be discovered by implication.

68,96,Vict,The statute 24 and 25 e. s. for theprovided punish­
of orment embezzlement a clerk servant of the of hisby property

or this statute it hasmaster Under been thatheld aemployer.
of notmember a could be convicted offriendly society embezzling

excursion,taken him on sales tickets for aofmoney by railway
hewhich was the to The decisionmanage.appointed by society

the that he a ofwent was owner theupon ground joint money (the
of notthe vested in thatand hebeing trustees),property society

notwas a clerk or servant within the of the statute. Inmeaning
M’Donald,v. 85,L. & C. the wasReg. cashier col­andprisoner

merchants,lector to commission and was andpaid partly by salary
a on the but notwas to contribute topartly by percentage profits,

losses; hadthe and he no control over the of themanagement
business. It heldwas that there be awhile inmight partnership

Imsiness third sese,the as to there was none inter be­persons, and
a servant held forlie was theliable of hising embezzling property

See, L., 343;also, 341,2 Case,Cr. ss.Bish. Holme’semployers.
256;2 185;Lew. v. 11 C.Cox C.Regina v.Diprose, Regina

Proud, L. & C. To meet97. what was considered a defect in Eng-
land in its thelaws for detection and of embezzlement,punishment

Viet., 116, 1,the statute 81 and 82 c. s. was em-passed, punishing
bezzlement, effects,a member of of itsaby copartnership, money,

443,and Bennett,In Commonwealth v. 118 Mass. theproperty.
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he notthe that could benot a andwas partner; rulingrespondent
if he when heof the embezzlement charged, supposedconvicted

favor-he a was heldthat was sufficientlythe partner,took money
to him.able

decision, notto have inreferred and wenot been anyWe have
one,discovered which holds that a partner mayour investigations

underthe of theofbe convicted embezzling property copartnership
The crime embezzlement isto ours. of purelystatute similara

to the as toin amend lawattempts larceny.originatingstatutory,
to reach the of embezzlementis caseFurther necessarylegislation

thethe of firm.ofone propertyby partner
that thecount therespondent, being -partnerThe other charges

is notthe of Thisembezzled Thompson.propertyof Thompson,
heconstat, athat withNon being partner Thompsonsufficient.

servant, ofclerk, and came into theorwas his agent, possession
clerk,such servant.and as orcorn grain agent,Thompson’s

Indictment quashed.

J., the othersStanley, did not sit: concurred.

Cummings && a. a.v. Parker

bounds,land described certain and “andbya tract of metesA deed of
of bed of aconveywater held not to half theprivilege,”all canalthe

the to half of and othernot to limit theriver, privilege power;and
the a lotto half of stream as a of onc-onvey partnotdeeds construed

the side.opposite

from the TheCase, waterfor diverting grist-mill.plaintiffs’
afound referee: The are ownersfacts were plaintiffsbyfollowing

the side of the river in theon Ammonoosuca easterlyof grist-mill
Lisbon, aand the defendants are owners ofof box-factoryvillage

side;the and both have here-lumber-mill on westerlyand parties
for use of their mills from the samewater thetofore taken respective

of at the trial.was raisedNo prescriptive rightdam. question
16, 1812, a dambefore March there had beenFor many years

river, dam,the site of and aat or near the grist-the presentacross
bank,on the which tookand saw-mill water therefrom.mill easterly

16, in of the land on1812, James I. Swan was seized feeMarch
dam, of belowriver at the as well as all above andsides of theboth

to with the and ondo controversy;that has presentanything
onto H. certainhe Stephen premisesthat conveyed Whitingday

“A cer-side of the river thethe by following description:easterly
said ofof land situated in intract or Concord countytain parcel


