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him all the title Hamlin had to a large number of lots in the towns
of Lisbon, Landaff, Bath, Lyman, and Whitefield. If Robert had
claimed one tenth or the whole of the title held by Hamlin, his
claim would not have been competent evideuce of the meaning of
“the mill privilege” “for a particular description” of which his
deed refers to the deeds of Hamlin. It does not appear that the
fourteen lots conveyed to Robert by Hamlin’s heirs were, or were
estimated to be, equal in value to the amount of Robert’s claim, or
that the compromise was made on a basis that would give him, in
addition to thirteen lots and the acre, either half of the power of
the river, or half of Hamlin’s water title. The defendants’ claim,
that “the mill privilege” conveyed to Robert by the compromise
deed included more than half of Hamlin’s water-power, is sup-
ported by no evidence, and is disproved by the deeds to which that
deed refers for a particular description.
Case discharged.

Smite and CARPENTER, JJ., did not sit: the others concurred
in the result. ’

VANDYRE v. CARLETON.

A tax-list and warrant, which show that a tax upon partnership property
was in fact assessed to its joint owners, is sufficient, although the
name of the firm, as set down therein, is not strictly accurate.

The individual goods of a partner may be taken by distraint for the
payment of a tax against the firm.

TROVER, for a horse, which was the individual property of the
plaintiff, taken by the defendant, as tax-collector of Stewartstown,
and sold to enforce collection of a tax assessed to the firm name of
VanDyke, Peabody & Co., for the year 1877. Facts found by a
referee. The plaintiff was a member of the lumbering firm of
Peabody, VanDyke & Co.; and there was no firm having the
name VanDyke, Peabody & Co. The tax was assessed on a lot of
logs belonging to Peabody, VanDyke & Co.; and the plaintiff,
being the active member of that firm, living in Stewartstown, was
duly notified of it, but refused to pay it, giving as a reason that he
knew no such firm as VanDyke, Peabody & Co., and no property
of the firm was pointed out. At the time the tax was assessed,
Peabody, VanDyke & Co. were largely engaged in logging busi-
ness in the vieinity of Stewartstown, and had been so engaged
there the winter before. The plaintiff always had the principal
charge of that business, but all checks and notes given by the firm
were signed Peabody, VanDyke & Co., and never VanDyke,
Peabody & Co.
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Bingham & Aldrich and Ray, Drew & Jordan, for the plaintiff.
The statute requires logs to be taxed to the owners. G. L.,
c. 142, 5. 18.  The owners were Peabody, VanDvke & Co. The
assessment was made to VanDyke, Peabody & Co., without addi-
tion or description, and such name inserted in the warrant, and
the question is whether this was a sufficient compliance with the
statute. A collector’s warrant is final process, and none more
arbitrary in character, and all questions arising as to its sufficiency
are to be construed sfrictly. This principle has not been relaxed
by any statutory provision authorizing amendments. The name
is essential (Burroughs Tax. 208), and the assessment and war-
rant must contain either the right name, or an intelligible and
sensible description by way of addition, such as stating the names
of the individual members, place, and nature of business of the
firm, &c. This rule, as applicable to towns and cities where there
are many individuals and firms of nearly the same name, is deemed
necessary and important. and on the whole more safe and less
troublesome than a holding which would allow matters of substance
to be supplied by parol, and is fully sustained by Clark v. Bray-
don, 37 N. H. 562, and by authorities clsewhere.

The case shows that the name is not right, and that the descrip-
tion is wanting. There are no individual names, no town, street
or number, nothing to indicate what VanDyke or what Peabody,
whether of Pittsburg or Seabrook or some immediate place. If
the name is known, 1t should be correctly inserted; if not known,
then an intelligible description; and if neither of these require-
ments is complied with, the assessment and warrant are invalid,
and the equity that is introduced by saying that you have got the
right parties is not strong enough to overcome the necessity of
such a rule. Confusion, uncertainty, and positive harm would
sooner or later result from a more relaxed holding of the law. Let
it be understood that the name and description are not essential,
and carelessness and litigation would certainly follow, A tax
assessed in the name of John Nooks is not valid against Peter
Nooks, even thongh Peter Nooks owned the property and was in-
tended, for the reason that there is no description, and the essen-
tial clement of a name is wanting. Cooley Tax. 279, n. 1, 9 3;

Burroughs Tax 208; People v. Whipple, 47 Cal. 501; Curits v.
Brown County, 22 Wis. 16T; 12 U. S. (Ist Series) Dig. 907, s. 2415;
Parsons Part. 95, 125-128,225. In Peoplev. Whipple it is said that
the assessment to a name not the real name, and one by which the
party had not at any time been known, is equivalent to omitting
it altogether, and such assessment is absolutely void. The other
authorities go to the same extent, and fully sustain the doctrine.

The name of Van Dyke, Peabody & Co. is as distinet from Pea-
body, VanDyke & Co. as Peter Nook from John, or S. B. Whipple
from 8. M. Whipple. The VanDyke might be the same and the
Peabody different, or the Peabody the same and the VanDyke
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different, or the VanDyke and Peabody the same and the Co.
different, and vice wversa, there might be one man in one Co. and
fifty in the other. The right to proceed against a party for a tax
depending upon a strict compliance with the law, the authorities
growing out of proceedings against persons charged with crime,
with an imperfect and unintelligible warrant, are in point, and sus-
tain the position of the defendant. Grumon v. Raymond, 1 Conn.
89; Sandford v. Nichols, 18 Mass. 288. A collector’s warrant and
the assessment differ from final process of court in the respect that
they are not subject to amendment by the selectmen in matters of
substance. An invalid tax cannot be cured by amendment. An
insufficient description cannot be supplied by parol evidence. The
record must speak for itself. Burroughs Tax. 211. Soukegan Fac-
tory v. MeConthe, T N. H. 809, is not analagous to this. In that case
there was a substantial description of the corporate name. ¢ Sou-
hegan” tends to locate the place of business, “Nail, Cotton &
‘Woolen” indicates the nature of the business, and it was in fact a
“corporation.” The name is substantially correct, and the descrip-
tion of the pavty is certain. Pierce v. Richardson, 87 N. H. 8086,
is broadly distinguishable from the present case. That was a non-
resident tax sale, where greater latitude is given, and the tax is
not against the owner, but the name and addition used is descrip-
tive of the property taxed merely. The lot was set down in the
list as being “laid out to Thomas Packard as original owner,”
when, in fact, the name of the original owner was Thomas Packer.
The names were the same in sound, and the words “as original
owner” were descriptive, and this was held a sufficient description
of the land. )

If the assessment was valid, and the name in the warrant suffi-
cient to charge the partnership, it conferred no authority upon the
collector to seize the private property of the plaintiff under the
circumstances of this case. The defendant cites no case holding
that such power exists, and we have not been able to find one in
the books. The statute requires the name of the owner to be in-
serted, and provides that upon neglect or refusal of such person
or corporation to pay the faxes assessed, the collector may dis-
train the goods or chattels of such person or corporation. The
name of VanDyke, Peabody & Co., without description, is a name
distinet from George VanDyke. One is created by the partner-
ship arrangement, and the other is the mame of a natiral person,
and a warrant containing the name of one without addition confers
no authority to proceed against the other. If the individual names
were distinctly inserted, it might be otherwise, though this may
be doubted.

A tax cannot legally be assessed against an individual member
upon partnership property, but must be assessed against the firm
as a distinet entity. Burroughs Tax. 226; Stockwell v. Inhabitants
of Brewer, 53 Me. 286 ;—see, also, Nichols v. Thomas, 4 Mass. 232.

o
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In Maine the statute is similar to our own, requiring the property
to be taxed to the owner. «“The owner,” the court say, “is the
partnership, and the fact that the plaintiff is the owner of a por-
tion makes no difference; . . . his ownership is as a member
of the firm.” If the partnership property cannot be assessed to an
individual member,—if the statute does not authorize that, but
requires the assessment to be made in the firm name, and then
further provides that in case of refusal the collector may distrain
the property of such “person or corporation,”—by what process of
reasoning, by what principle of strict construction, can the war-
rant be extended so as to authorize the forcible taking of the prop-
erty of such individual member? In other words, if the statute
cannot be sald by intendment to authorize assessment to individual
members, by what reasoning can the warrant be extended to the
property of such individual members?

The principles which govern the indebtedness of a partnership
do not apply here, as a tax is not a debt in any sense. In one
case the lability is created by contract, and in the other only by a
striet compliance with the statute. And even in the case of part-
nership indebtedness, the partners are only liable as principal for

their proportionate share, and as surety for the balance. Pavsons
Part. 277,

J. H. Dudley (with whom were Ladd § Fletcher), lor the de-
fendant. Anaccidental misnomer of the party taxed, that can have
done the plaintiff no injury, will not vitiate the tax. Souhegan Fac-
tory v. Mo CQonihe, T N. L. 809; Society v. Mayor, &c., 116 Mass. 189.
LPeople v. Whipple, 47 Cal. 591, was decided under a special stat-
ute, and is not in point; and the doctrine laid down in Parsons
on Partnership, to which attention is called, is upon the question
of a partner’s signing a name not that of the partnership; but it is
thore said, that in almost any case, “upon proof that the partner-
ship was really the party in interest and under obligation, and that
another style was used through inadvertence, the partnership
would be held liable.”

Was the property of VanDyke properly taken to pay the tax of
Peabody, VanDyke & Co.? The individual property of cach part-
ner is liable for the debt of the partnership, and may be taken on
exccution the same as property of the partnership. Parsons Part.
61. A tax is in the nature of a final judgment, and the warrant is
like an execution. Sherwin v. Bugbee, 16 V. 439, 446 ; Sumner
v. Pinney, 81 Vt. T17; Johnson v. Howard, 41 Vi, 122. Indeed,
some authorities go much farther, and hold a tax to be a debt to
the town, in the strictest sense of the word. Appleton v. Hoplins,
5 Gray 530; Hibbard v. Clark, 56 N. H. 159; Dunlap v. Gallatin
Co., 15 111 7. It follows that it may be collected from the prop-
erty of either partner.

By c. 26, Laws of 1881, power is given towns to collect any tax
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by a suit at law or bill in equity. Is it reasonable to suppose that
a town is by that statute putin a worse position to collect its pub-
lic dues than an individual would be to collect a private debt?
Suppose after the invoice is made, but before the tax is assessed
and the warrant put into the collector’s hands, a partnership is
dissolved, the partnership property all disposed of, and the pro-
ceeds divided among the partners: would the town be deprived of
its taxes when the partners were all in condition to pay? Or,
suppose a partnership had no property on which a distress could
be made, or they refused to expose property: could not any one of
the partners be arrested for the tax? Taxes are preferred claims,
and justly, for the necessities of the commonwealth are paramount
to those of any individual; and therefore in proceedings in bank-
ruptey, and in settlement of estates of deceased persons, they are
always paid, without regard to the claims of private individuals.
It is nnreasonable to hold that against a partnership the state does
not stand as well as a private individual. The cases cited by the
plaintiff on this point are to the effect that partnership property
should be taxed to the partnership, which nobody denies. The
paucity of authorities on the subject is due to the well recognized
principle that in taxation, as in all other cases, the individual part-
ner is liable for partnership indebtedness.

StaNLEY, J. The plaintiff Peabody, and some person or per-
sons represented by the word “Co.,” were joint owners of the
property on which this tax was assessed. For their own con-
venience they had established a copartnership between them-
selves, and assumed a style or appellation in which the name of
Peabody stood first and that of the plaintiff second. In assessing
the tax, the selectmen placed the name of the plaintiff first and
that of Peabody second, and those names appear in the same order
in the list delivered to the collector with his warrant. For this
reason it is contended that the warrant gave the collector no
authority to enforce payment of the tax against the owners of the
property; that the case stands the same as though the collector
had taken the property of A to satisfy a tax set down in his lis$
to B.

This view cannot be sustained. The individual names of the
owners of the property were correctly given,so far as they ap-
peared in the name assumed by the firm. But for the partnership,
the order in which the names of the joint owners were set down
in the list was of no consequence. Bust it is not necessary to in-
quire whether the existence of the partnership, having a firm
name, made any difference in this respect, because the case shows
that no one was in fact misled or injured by the change which
the selectmen made in the name. The plaintiff, and his asso-
ciates, knew they had taxable property in Stewartstown ; and they
also knew that this was the tax assessed upon it just as well as
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they would have known had the name of Peabody stood before
that of VanDyke in the firm name on the list, instead of after.
Besides, the list itself made it plain that the property was taxed
to its owners. Under the circumstances shown, we think the
warrant must be held to be a good justification to the defendant to
collect the tax from the owners of the property, although they
held it as a partnership under the name of Peabody, VanDyke
& Co.

The tax was collected by a distraint of the individual property
of the plaintiff, who was a member of the firm, and one of the
joint owners of the property upon which it was assessed; and it is
claimed that this could not lawfully be done. A tax lawfully as-
sessed is, in its nature and substance, a public debt established by
judgment of law, and no reason is seen why such a debt resting
upon a pmtnelbhlp should not bind the individual members of the
firm in the same way, and to the same extent at least, as one
created by contract.

Judgment for the defendant.

Doz, C. J., die not sit: the others concurred.

REGAN v. GRAND TRUNK RAILWAY.

A common carrier receiving goods to be forwarded to points beyond bis
route, in case of an interruption of the stipulated line of transporta-
tion, is bound to use all reasonable means such as a prudent owner
being present would take to protect the property from unnecessary
loss or damage.

What constitutes reasonable care in such an emergency, and whether it
is the duty of the carrier to forward the goods by a different route, are
questions of fact to be determined with reference to all the circum-
stances. ~

Neglect to notify the consignee of a change of route does not render the
carrier liable for loss or damage happening from delay in the delivery
of the goods, if such notice would not have avoided the injury.

CAsE, against the delendants as common carriers. Hacts found
by a referee. November 21 and 22, 1878, the plaintiff delivered
to the defendants’ agent at G‘rloveton, N. I, five boxes of poultry,
with instructions to forward them via boat to A. F. Lauten, Bos-
ton, Mass. The plainti{l signed a printed application for transpor-
tation, and the defendants” agent gave a receipt for the goods, both
containing this stipulation as a part of the contract: « All goods




