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adding an appropriate count for the recovery of the land, or its
value if sold.

Case discharged.

SmitH and CARPENTER, JJ., did not sit: the others concurred.

ATTORNEY-GENERAL v. BURNHAM.

The officers of a school-district hold their offices until others are elected
or appointed and gualified; but if the district fails to hold its annual
meeting before April 20, the offices are so far vacant that the select-
men may appoint.

INFORMATION, in the nature of a quo warranto, praying for due
process of law against William D. Burnham, to answer by what
warrant he claims to exercise and enjoy the office of prudential
committee in school-district number five in Epping. The follow-
ing facts were alleged: The respondent has, since the second day
of March, 1882, used and exercised, and still continues to use and
exercise, the office aforesaid, without warrant or lawful authority
therefor. He claims to hold the office by virtue of an election
purporting by the records of the district to have been held at the
old school-house in the district, March 2, 1882. The records show
that the respondent, being the prudential committee for the year
188182, issued a warrant for a meeting for the choice of officers,
and that an attested copy thereof was posted at the door of the old
school-house, February 13, 1882. The warrant was not in fact
posted as set forth in the record, or it was immediately torn down
in pursuance of a conspiracy, to which the respondent was a party,
to conceal from the voters of the district the time and place of the
meeting. The copy of the warrant was never seen by any of the
legal voters of the district, and the time and place of the meeting
were not known to any of the voters except such as were privately
informed thereof by the respondent, or through his procurement;
and only nine voters, or less than one tenth of the whole number,
attended the meeting, and they voted for the respondent. The old
school-house was not, at the time of the issuing and posting of the
warrant and holding of the meeting, the school-house of the dis-
trict, but a new school-house had been built for the use of the
district. The respondent demurred.

Wiggin & Fuller, for the plaintiff.

Frink § Batchelder, for the respondent.
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Sarrd, J. As the allegations of the information, which arve well
pleaded, are admitted by the demuwirer, if the question were
whether the meeting of March 2, 1882, was a legal meeting, it
would be answered in the negative. A meeting held under a war-
rant posted at a place other than that designated by statute, ox
fraudulently removed when posted, for the purpose of preventing
the voters from becoming informed of the time and place of meet-
ing.is in effect a meeting without warrant or authority. The
voters are prevented from exercising their statutory right of elect-
ing their officers and managing their school-district affairs. The
conspiracy alleged was a frandulent, if not a criminal, interference
with the rights of the district.

The information alleges that at the time of the issuing and post-
ing of the warrant, February 18, 1882, the respondent held the
office of prudential committee. It is the duty of the prudential
committee to issue his warrant and post a copy on the door of the
school-house of the district between the first Tuesday of January
and the second Tuesday of March. G. L., ¢. 87, ss. 2,8, If he neg-
leets to perform this duty, a justice, upon application, may issue a
warrant in the month of March for the annual meeting, and if the
oflicers are not chosen before the twentieth day of Apiil, a vacancy
shall be deemed to exist. 7Zb., s. 4. The moderator, clerk, and
prudential committee hold their offices for one year, or until others
are elected or appointed and qualified in their stead. 5., s. 10.
Whenever a vacancy occurs from any cause, the selectmen, upon
application, are required to fill the vacancy, and the officers ap-
pointed hold their offices until new ones are legally chosen and
qualified. 6., 5. 13.

It is contended that under section 4 the office of prudential com-
mittee became vacant April 20, 1882, that in default of an ap-
pointment by the selectmen it has remained vacant, and that the

‘exercise by the respondent of the duties of the office since that
time has been an usurpation. But the proper construction of sec-
tions 4, 10, and 13, taken together, authorizes the incumbent of
the office for the preceding year to hold it until his successor is
elected or appointed and qualified. Such is the language of section
10. In the absence of any express provision to that effect, the
statute should be construed, if it reasonably can be, so as to pre-
vent a vacancy in the office and an interruption in the manage-
ment of the school affairs of the district. It was the intention of
the legislature that if the distvict fails to hold its annual meeting
before April 20, the offices may be deemed so far vacant that the
selectmen may, upon application, appoint persons to perform the
duties, but that in default of such appointment, or of an election,
the incumbents of the preceding year shall hold over, in order that
there may be no interruption in the management of the affairs of
the district. After April 19 they are to be regarded rather as
temporary occupants of the offices, liable at any moment to be dis-
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placed by the appointees of the selectmen, or at the next annual
meeting, if none ave appointed. Smoot v. Somerville, 59 Md. 84.
The conclusion is, that since March 2, 1882, the respondent has
been rightfully exercising the duties of the office of prudential
committee of the district.
Informaiion dismissed.
All concurred.

Pexmarrow v. KiMBALL & a., Ex'rs.

The statutory right of a widow to waive the provisions of her husband’s
will and take under the statuté is personal, and cannot be exercised
by her representatives.

If she is incapable of choosing, the election may be made by the court.

In making such election, the court is guided by considerations for her
benefit, without regard to what the advantage may be to her heirs,

Brur v EqQuiry, filed March 2, 1882. Facts agreed. Frances
M. Penhallow, the plaintiff, who brings this bill by James T.
Drown, her guardian, is the widow of Oliver W. Penhallow, de-
ceased. The defendants are the executors of the will of Harriet
L. Penhallow, deceased, who was the only child of Oliver W. by
a former wife. Oliver W. died testate in July, 1878, leaving real
and personal estate.

The plaintiff is now about sixty-eight years of age, and the
annual expense of supporting and caring for her is about the sum
of five hundred dollars. Harriet L. Penhallow was appointed her
guardian, June 15, 1877, on the ground that the plaintiff was in-
sane, and continued to act in that capacity until her decease. TIor
the purposes of this case it is agreed that the plaintiff was, at the
time of her husband’s death, and ever since has been, of unsound
mind, and wholly incapable of exercising the discretion necessary
to enable her to waive the provisions of his will made in her be-
half,

The plaintiff claims that this court, acting for her, has jurisdic-
tion to waive the provisions made for her in her husband’s will,
and to elect to take for her the distributive share of his estate al-
lowed by law, and to require the defendants to file an inventory
of his estate.

Marston & Fastman (C. Page with them), for the plaintiff, cited
Laws of 1872, ¢. 41, 5. 1; G. S., ¢. 183, 5. 12; G. L., ¢. 209; <., c.
189, ss. 2, 8; Ashby v. Palmer, 1 Mer. 296; 1 Lead Cas. Eq.,
808, 821, 607, n. 617 ; Kennedy v. Johnston, 65 Pa. St. 4561 ; Lewis
v. Lewis, T Ired. 72; 1 Sto. Eq. Jux., s. 227; 2 ¢b., ss. 10761077,




