602 ' BASSETT v». BROWN. [Rockingham,

itself to put her to an election ; and we are also of opinion that the
fact that she acted under the will, and had the use and benefit of all
the real estate, as well as the farming tools and stock thereon, for
more than nine years before making any claim to dower, is suffi-
cient to estop her now to deny an election to take under the will.
Her conduct in thus receiving and enjoying for so long a period
the valuable and profitable gifts conferred by the will, and to which
she was not otherwise entitled, may well be regarded as an elec-
tion to abide by the will, which precludes her from claiming dower;
and to hold differently would be to give her an unconscionable
advantage, which no rule of law or equity can sanction. See Brad-
Sords v. Kents, 48 Pa. St. 474; Craig v. Walthall, 14 Grat. 518;
Stark v. Hunton, 1 N. J. Eq. 216 ; T hompson v. Hoop, 6 Ohio St.
480 ; Big. Estoppel (2d ed.) 508. The appeal is sustained.

Degree of probate court reversed.
All concurred.

BASSETT v. BROWN.

|
| 50
| 1 1) Where A and B convey their homestead to C by deed of warranty which
! is duly vecorded, and C, at the same time, executes and delivers to
| them a bond conditioned to care for them during their lives, otherwise
‘ the deed to be null and void, a breach of the bond on his part after
| partial performance is not available to a subsequent grantee of the
same premises from A and B; nor can such grantee, unless defrauded
by the acts or representations of C, maintain a bill against him to

cancel his deed, or to enjoin him from prosecuting an action for the

possession of the premises.

Ix EqQurry. The substance of the bill is, that in November,
1875, one John Marsh and his wife Polly, by warranty deed in
common form, conveyed their homestead, of the value of $400, to
the defendant, and in consideration thereof she gave them a bond,
in the sum of $400, to nurse and care for them during their lives,
with the condition that the deed should be void if she did not ful-
fil the obligations of the bond; that the defendant abandoned John
and Polly, April 7, 1879, without any cause on their part, and
thereafter refused to render to them the care and service required
by the bond, although duly requested ; that thereupon John and
Polly resumed control of the premises, and on April 22, 1879, con-
veyed the same to the plaintiff by deed of warranty, who has ever
since remained in possession thereof; that, as a part of the same
transaction, the plaintiff executed and delivered to John and Polly
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a mortgage deed of the premises to secure on her part the perform-
ance of conditions like those countained in the defendant’s bond;
that the plaintiff faithfully performed all the duties required by
the mortgage until the decease of John and Polly within a year
thereafter; that since their decease the defendant has commenced
an action against the plaintiff to recover possession of said prem-
ises, claiming to own the same by virtue of said deed of November,
1875, which action is now pending.

The prayer is, that the prosecution of said action may be en-
joined, and that the defendant’s deed be reformed and decreed to
be a mortgage deed, or that the same be ordered to be cancelled
and of no effect.

The defendant filed a general deraurrer to the bill.

Marston & Fastman, for the plaintiff. The undertakings of the
defendant, contained in the condition of her bond, constituted the
sole consideration for the deed of Marsh to her of all his property.
The deed and the bond executed ab the same time made one con-
tract. By the terms of the bond the defendant undertook to do
many things,—in substance, that she would live with, cook and
wash for, nurse and take care of, in sickness and in health, Marsh
and wife, while they or either of them lived ; and, moreover, that
the deed should be void if she did not; and if she died before they
did, that her heirs or assigns should rveconvey the land to the
said Marsh. The defendant having got her deed, tired of her con-
tract, refused to perform it, abandoned Marsh and his wife, and
refused to return. Thereupon Marsh made a similar contract with
the plaintiff, who faithfully performed it. Marsh and wife being
dead, the defendant sues the plaintiff for the possession of the land,
and the plaintiff asks the court to enjoin her from prosecuting said
suit and that her deed be cancelled

An action for damages would afford no adequate remedy for the
violation of her agreement, nor could the court enforce a decree for
the specific performance of all the various things which the defend-
ant undertook to perform. The only remedy for the wrong is the
cancellation of the defendant’s deed. There are two grounds upon
which the relief asked may be granted. (1) The abandonment of
Marsh and wife by the defendant was a breach of legal duty so inju-
rious to them and unduly advantageous to herself as to entitle them
to relief on the ground of fraud, and the relief they might have
had the plaintiff is entitled to. 1 Sto. Bq. Jur., s. 187; 2 Sto. Jiq.
Jur., 5. 695. (2) The defendant, in abandoning Marsh and wife,
and refusing to perform the work she undertook to perform, may be
presumed to have abandoned the land which was to bave been her
compensation for that work; and seeing the plaintiff perform all
duties towards Marsh and wife which she had agreed to perform,
and in possession of the land under a deed of Marsh as her com-
pensation for her work, she cannot now, after the work has been
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fully performed, claim the land by virtue of her own deed, and so
defraud the plaintiff.

J. 8. H. Frink, for the defendant.

BropeErT, J. The bill makes no case for the reformation of
the defendant’s deed. Doubtless a deed can be reformed in cases
of fraud or. mistake, but this bill alleges neither, and, so far as it
appears, the parties to the deed and bond gave and got just the
security they intended. «“A deed cannot be reformed in equity .
where it appears to have been made according to the intention and
understanding of the parties at the time of its execution.” Brad-
Jord v. Bradford, 54 N. H. 468: Huni v. Rousmaniere, 1 Pet.
1, 18-17. The fact that the bond was not as good a security
as might have been selected, affords no ground for relief, for while
equity may compel parties to execute their agreements, it has no
authority to make agreements for them, or to substitute one for
another. Hunt v. Rousmaniere, supra; 1 Sto. BEq. Jur. (12th ed.),
s. 115.

The case made for the cancellation of the deed fails on both of
the grounds taken by the plaintiff.

1. The charge against the defendant is not one of fraud upon
the plaintiff, nor even upon Marsh and wife, but simply a breach
of contract towards the latter, for which there is plainly a complete
and adequate remedy at law by a suit upon the bond. But if not,
and if Marsh and wife, if living, might maintain a bill for cancel-
lation, the plaintiff cannot do so, not merely because the bond
from its terms and nature was not assignable, but because it has
never been assigned to her; and besides, the law affords her all the
redress to which she is entitled by a suit upon the covenants of her
deed.

2. The mere non-occupation of the land for a year by the de-
fendant raised no presumption that she abandoned all claim to it
upon which. the plaintiff had the right to rely; nor is the case pre-
sented at all analogous to the class of cases where one having title
to the land himself knows that another, ignorant thereof, but be-
lieving himself to be the owner, is proceeding to incur expendi-
tures and make improvements thereon, and the real owner conceals
his title from him, or remains silent in relation to it; for the de-
fendant’s deed was upon record, and the plaintiff was bound to
take motice of it. In order to justify the interposition of equity
under such circumstances, it must clearly appear that the acts,
silence, or other conduct of the defendant, in vespect to the prem-
ises, were so incousistent with her record title that the plaintiff was
naturally misled thereby, and induced to act thereon to her injury.
But the bill charges nothing of the kind, and contains no allega-
tion whatever that does not fall far short of even the groundwork
of an estoppel, or other equitable relief. And if the contrary were

.
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true, relief would only be granted the plaintiff npon such terms as
the real justice of the case might require. 1 Sto. Eq. Jur., 5. 693.
The demurrer is sustained.

Bill dismissed.

CARPENTER, J., did not sit: the others concurred.

TowLE v. JANVRIN & a.

A creditor’s bill to set aside a fraudulent conveyance of his debtor’s real
estate is not open to demurrer by the fraudulent grantee on the ground
that there is a plain and adequate remedy at law; but it is otherwise,
and equity has no jurisdiction, when such bill is against one claiming
title and wpon whom no fraud is charged.

Ix Equiry. The bill alleges that the plaintiff, September 18,
1877, sued out a writ against the defendant Greorge Janvrin, and on
the next day attached as his property a certain tract of land with
the buildings thereon, in Exeter, known as the Academy lot; that
he recovered judgment at the October term, 1878, for $380.64 dam-
ages and $37.25 costs, upon which an execution was duly issued and
levied upon a portion of said Academy lot with the stable thereon
as the property of said George, and in full satisfaction of said exe-
cution and costs of levy; that sald George, April 23, 1874, and
long before, was scized and possessed in fee simple of said Academy
lot, and on that day and by his deed conveyed the whole of the lot
to his brother, Jefferson Janvrin, without any consideration, who
held said deed until January 1, 1878, when he quitclaimed the
same premises to said George; that during all this time Jelferson
did not take possession of the premises, but the same remained in
the possession of George or his children; that George held the
quitelaim deed without recording the same until June 24, 1878,
when ho caused the same to be recorded, and on the same day, bV
his deed of warmnty‘, conveyed said Academy lot to the defendant
George J. Curtis, his grandson, for the pretended consideration of
82,000, but in fact without consideration ; that said conveyances of
said (reorge were without consideration, and made for the purpose
of defranding his then creditors and those who should therealter
become such, and, in particular, for the purpose of avoiding pay-
ment of the plcun’mft’s debt; that said judgment still remaing in
full force, and that said C urtis claims o own said Academy lot by
virtue of the conveyance of June 24, 1878, which is illegal and
void as to the plaintiff, and constitutes a cloud upon the title to
that part set off to the plaintiff; that the defendant Sarah Janvrin




