
602 v.BASSETT BROWN. [Rockingham

election;itself to her to an and we are also of that theput opinion
will,fact that she under the andacted had the use and benefit of all

estate, thereon,the real as well as the tools and stock forfarming
dower,more than nine before claim to is suffi­years making any

cient to her now to an election to take under the will.estop deny
Her conduct in thus and for so areceiving enjoying long period
the valuable and will,conferred the and.to whichprofitable gifts by

entitled,was notshe otherwise well be as an elec­may regarded
will, dower;tion to abide the which her fromby precludes claiming

and to hold would be to her an unconscionabledifferently give
which no rule of law or can sanction. Brad-­Seeadvantage, equity

Kents, 474; Walthall, 518;v. 43 Pa. St. v. 14Craig Grat.fords
216;Hunton,Stark v. 1 N. J. v. 6 St.Eq. OhioThompson Hoop,

480; 503. The is sustained.Big. Estoppel ed.)(2d appeal

courtDegree reversed.probateof
All concurred.

v.Bassett Brown.

Where A B whichconveyand their homestead to deed ofby warrantyC
torecorded, C, time,is at the and deliversduly same executesand

them a lives,bond conditioned to care for them their otherwiseduring
void,the null a his afterpartdeed to be and breach of the bond on

of theis not available to a granteepartial performance subsequent
unless defraudedB;same from A and nor can suchpremises grantee,

C, hima bill toagainstthe acts or of maintainby representations
deed, an action for thehis or to him fromenjoin prosecutingcancel
of thepossession premises.

Equity. is, November,insubstance of the bill thatIn The
indeed1875, Marsh and his wifeone John Polly, by warranty

homestead,form, $400, totheir of the value ofcommon conveyed
bond,defendant, in thereof she them athe and consideration gave
lives,$400,in of to nurse and care for them theirthe sum during

not ful-that the deed should be void if she didwith the condition
bond; Johnof the that the defendant abandonedfil the obligations

7, 1-879, andcause on theiranywithoutand part,Polly, April
to render to them the care and servicethereafter refused required

bond, that John andthe requested; thereuponby although duly
22, 1879, con-of the and onresumed control Aprilpremises,Polly

deed of who has everthe same to the warranty,veyed plaintiff by
thereof; that, the samein as a ofsince remained possession part

transaction, to andthe executed and delivered John Pollyplaintiff
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onof the to secure her thedeed part perform-a premisesmortgage
bond;in defendant’slike those contained theance of conditions

all the duties requiredthat the byfaithfully performedplaintiff
and within auntil the decease of Johnthe Polly yearmortgage

thereafter; since their the defendant has commencedthat decease
of saidthe to recoverplaintiff possession prem-an action against

ises, November,the virtue of said deed ofto own sameclaiming by
1875, is nowactionwhich pending.

is, bethat the of said action en-The prosecution mayprayer
be reformed decreed tothe defendant’s deed andand thatjoined,

deed, or be ordered to cancelledbe a that the same bemortgage
and of effect.no

todemurrer the bill.The filed adefendant general

Eastman, Thefor of theMarston the plaintiff. undertakings8f
bond,defendant, of her constitutedin condition thecontained the

tofor the of Marsh her of all hissole consideration deed property.
the same oneThe the bond at time made con-deed and executed

the defendant undertook to dotract. the terms of the bondBy
with,substance, that she would live cook andmany things, —in

of, health,infor, take in sickness and Marshwash nurse and care
lived; and,of themwife, moreover,and while or either thatthey

not; ifthe if did and she died beforedeed should be void she they
did, the toheirs or should land thereconveythat her assigns

deed,her tired of her con-said Marsh. The defendant having got
it, wife,tract, Marsh and his andrefused to abandonedperform

made a contract withrefused to return. Marsh similarThereupon
it.the Marsh and wifewhoplaintiff, performed beingfaithfully

dead, land,sues for the thethe defendant the ofpossessionplaintiff
herand asks the court to from saidthe enjoin prosecutingplaintiff

suit her deed beand that cancelled
An action for would afford no for thedamages adequate remedy

could theviolation of her nor court enforce a decree foragreement,
the of the various which the defend-allspecific performance things
ant to isundertook The for the theperform. remedy wrongonly

of the defendant’s deed. There are twocancellation upongrounds
askedwhich the relief be The abandonment ofgranted. (1)may

the was a breach soMarsh and wife defendant ofby legal duty inju-
rious to and to tothem herself as entitle themunduly advantageous

fraud,the of and theto relief on relief haveground they might
Jur., 187;had is entitled to. 1 s. 2the Sto. Sto.plaintiff Eq. Eq.

Jur., defendant, wife,s. The in695. Marsh and(2) abandoning
and to the work she undertook to berefusing perform perform, may

to have abandoned the land which was to have been herpresumed
work;for tliat theand allcompensation seeing performplaintiff

duties towards Marsh and she towife which had agreed perform»
and in of the under a deedland of Marsh as her com-possession

work, now,for her she after workcannot the has beenpensation
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deed,claim the land of hervirtue own and sofully performed, by
thedefraud plaintiff.

Frink,J. H. for theS. defendant.

Blodgett, J. The bill nomakes case for the reformation of
the defendant’s adeed. Doubtless deed can be inreformed cases

mistake,of fraud or- but neither,this bill so far as itand,alleges
the to the anddeed bond and theappears, parties gave justgot

deedintended. “A cannot be inreformedsecurity they equity
itwhere to have madebeen to the intention andappears according

of the at the time itsof execution.” Brad­understanding parties
Rousmaniere,v. 54 N. H.Bradford, 463: Hunt v. 1 Pet.ford

1, 13-17. The fact that bond notthe was as agood security
selected, relief,as have been affords no forfor whilemight ground

to execute ittheir has nomay compel partiesequity agreements,
them,to make for toor substitute one forauthority agreements

Rousmaniere,another. Hunt v. 1 Sto. Jur.supra; Eq. (12th ed.),
s. 115.

The case made for the cancellation of the deed on both offails
the taken thegrounds by plaintiff.

1. The the defendant is not fraudone ofcharge against upon
the wife,nor even Marsh and but aplaintiff, upon breachsimply

latter,of contract thetowards for which is athere completeplainly
not,and at a suitlaw the bond. But ifadequate remedy by upon

wife,and if Marsh and if formaintain a bill cancel-living, might
lation, so,the cannot do not the bondbecauseplaintiff merely
from its terms and nature was not but itbecause hasassignable,

her; besides,never been to and tbe law her all theaffordsassigned
to which isredress she entitled a suit ofthe covenants herby upon

deed.
2. The ofmere the for thebyland a de-non-occupation year

fendant raised no that she abandoned all claim to itpresumption
the had thewhich to nor is the caseupon plaintiff right rely; pre-

sented at all to the class of wherecases one titleanalogous having
thereof,to another,the land knowshimself that but be-ignorant

owner,behimself to the is to incurlieving expendi-proceeding
thereon,tures and make and the real owner concealsimprovements

him, it;his from or remains silenttitle in relation for the de-to
record,fendant’s deed andwas the was bound toupon plaintiff

take notice of it. In order to oftbejustify interposition equity
circumstances, acts,such itunder must that theclearly appear

silence, defendant,or other conduct of the thein torespect prem-
ises, so with her recordwere inconsistent title that the wasplaintiff

misled and induced to act thereon to hernaturally thereby, injury.
kind,But the bill of the noand containscharges nothing allega-

tion does farwhatever that not fall short of even the groundwork
of relief. ifan or other And the wereestoppel, equitable contrary
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such termstrue, relief would be the asplaintiff upononly granted
Jur.,the 1 s. 693.the real of case Sto. Eq.justice might require.

The demurrer is sustained.
Bill dismissed.

Carpenter, did not sit: the others concurred.J.,

v. & a.Towle Janvrin

bill to sot aside a fraudulent of hisconveyanceA creditor’s debtor’s real
to demurrer theby granteeestate is not fraudulent on theopen ground

a law; otherwise,that there is and at but it isplain adequate remedy
has no when such bill is onejurisdiction, against claimingand equity

no fraudtitle and whom isupon charged.

Equity. bill 13,In The that thealleges plaintiff, September
1877, Janvrin,sued out a writ the defendant and onagainst George
the attached as his ofnext a certain tract land withday property

thereon, Exeter, lot;inthe known as the thatbuildings Academy
term, 1878,at the $380.64he recovered October for dam-judgment

costs,$37.25and which an execution was issued anduponages duly
levied a of said thelot with stable thereonupon portion Academy

the ofas said and in full satisfaction of said exe-property George,
23, 1874,cution and costs of that said andlevy; George, April

before, was seized and in fee of saidlong possessed simple Academy
lot, on thatand and his deed the ofwhole the lotday by conveyed

brother, Janvrin, consideration,to his Jefferson without whoany
1, 1878,held said deed until when he theJanuary quitclaimed

to saidsame that all this time Jeffersonpremises George; during
not takedid of the but the same remained inpossession premises,

children;the of or his that heldpossession theGeorge George
24,deed without the same until June 1878,quitclaim recording

recorded,hewhen caused the same to be and on the same byday,
deed ofhis said lot to the defendantwarranty, conveyed Academy

Curtis,J. his for the consideration ofGeorge grandson, pretended
$2,000, consideration;but in fact without saidthat ofconveyances

consideration,said were without and made for theGeorge purpose
of his then creditors and those shouldwho thereafterdefrauding

such, and,become in for the ofparticular, purpose avoiding pay-
debt;ment of the that said stillplaintiff’s remains injudgment

force,full and that said Curtis claims to own said lot byAcademy
24, 1878,virtue of the of June which is andconveyance illegal

void as to the and constitutes a cloud the title toplaintiff, upon
that set off to the that the defendantpart Sarah Janvrinplaintiff;


