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although the jury had found that there was no public place in that
township; and the remaining judge who sat in that case concurred
in the result.

In the present case the defendant proved the posting of notices
at the hotel known as the American House and at the post-olfice
in Dover, and the court ruled as matter of law, that, prima facle,
both might be regarded as public places. No evidence was intro-
duced as to the character of either place. In Tidd v. Smith the
court held, as matter of law, that a shosmaker’s shop was not a
public place within the meaning of the statute. The court said,—
“The general understanding of the community, on a guestion of
this nafure, is entitled to much respect; and it is believed this un-
derstanding has viewed as public places houses of public worship,
inns, and perhaps, in some places, shops where goods are retailed.”
To the saine cffect is Scammon v. Secammon, 28 N. H. 419, 428 ;—
see, also, Buker v. Shephard, 24 N. . 208, 212, and French v.
Spalding, 61 N. H. 395, 401,

According to the general understanding of the community, the
post-office and the American House in the city of Dover must be
regarded as public places, within the meaning of the statute.

Lizceptions overruled.

Bropaurrr, J., did not sit: the others concurred.

CAVERXNO ». JONES.

In trespass for assault and battery, evidence of threats to do the plaintiff
bodily harm made by the defendant before the alleged assault, or so
immediately after it as to constitute a part of the transaction, is com-
petent.

The record of the conviction of either party, under a plea of not guilty,
upon an indictment for the assault, is not competent evidence.

Trusrass, for assault and battery. The cowrt permitted the

- plaintiff to testify that the defendant made threats to do him bod-
ily harm both before and after the alleged assault, and rcjected the
record, offered in evidence by the defendant, of the convietion of
the plaintiff upon an indictment for an assault growing out of the
same affray mentioned in the plaintiff’s writ. After the jury had
been out during the night, they were brought into court, and re-
ported that they were not agreed as to the facts. The court there-
upon, in the presence of the counsel for both parties, said to the
jury that it was as much their duty to rvender a verdict, if possible,
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as to try the case, and gave them the same instructions substan-
tially as were given in Ahearn v. Mann, 60 N. H. 472. The de-
fendant excepted to the rulings and instructions, and also moved to
set aside the verdict. In support of the motion, he offered the affi-
davit of his father that since the trial one of the jurors told
him that he understood from the instructions that it was his duty
to agree with the majority, and that he did so against his judg-
ment. The motion was denied, and the defendant excepted.

Worcester & Gafney and Copeland & Hdgerly, for the plaintiff.
W. R. Burleigh and S. M. Wheeler, for the defendant.

CARPENTER, J. Evidence of the defendant’s threats to do the
plaintiff bodily harm made before the alleged assault was compe-
tent. Morrow v. Moses, 28 N. H. 95. Evidence of similar threats
made so immediately after the assault as to constitute a part of the
res gestee was likewise competent. In the absence of any statement
to the contrary, it must be presumed that such was the character
of the subsequent threats in question. If they were so remote in
time as not to form a part of the principal transaction, it was the
defendant’s duty to make the fact appear in his bill of exceptions.
‘Whether, in case it had so appeared, the evidence was competent
upon the question of damages, or upon any other question, need
not be considered. Biwxby v. Dunlap, 56 N. H. 4566 ; Newman v.
Goddard, 8 Hun T0; Handy v. Johnson, 5 Md. 450; 2 Gr. Bv., s. 94.

The vecord of the plaintiff’s conviction does not show that he
pleaded guilty (Burgess v. Burgess, 47 N. L. 895, G'reen v. Bedell,
48 N. H. 546), and was properly rejected. Chamberiain v. Carlisle,
26 N.H. 540 ; Hayward v. Bath, 358 N. H. 179, 188, 185; Bradley
v. Bradley, 11 Me. 867 ; 2 Stark Ev. 196, 197; 1 Gr. Ev., s. 637.

There was no error in the instructions to the jury (dkearn v.
Mann, 60 N. H. 472), or in the denial of the motion to set aside
the verdict. Tlyler v. Stevens, 4 N. H. 116 ; Folsom v. Brawn, 25
N. H. 115, 123 ; Belknap v. Wendell, 86 N. H. 250.

FBaxceptions overruled.

BLODGETT, J., did not sit: the others concurred.

CURRY v. SPENCER & a.

Chapter 64, Gen. Liaws, in relation to the taxation of legacies and suc-
cessions, not being within the constitutional powers of the legislature,
is void and inoperative.




