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case, themand the same instructionsas to the substan-try gave
Mann,in Ahearn v. 60 N. H. Theas were 472. de-giventially
instructions,to and andthe also moved tofendant rulingsexcepted

motion,ofthe verdict. In the he offered the affi-aside supportset
the ofof his father that since trial one the tolddavit jurors

from the instructions that it was histhat he understoodhim duty
and he did sothe that hiswithto majority, against judg-agree

denied, and defendantmotion was thement. The- excepted.

and for theEdcjerly,GafneyWorcester Copeland plaintiff.

JR,. Wheeler,and M. for the defendant.S.W. Burleigh

Carpenter, of theEvidence defendant’s threats to doJ. the
before theharm made assault wasallegedbodily compe­plaintiff

Moses, N. H. 95.v. 28 Evidence of similarMorrow threatstent.
the assault as to constitute ofafter a theso immediately partmade

In the absence oflikewise statementwas competent. anyres gestee
that such theit must be was characterpresumedto the contrary,

subsequent threats in If were so remote inquestion. theytheof
transaction,a of the it wasto form theas not part principaltime

to the fact in his ofmake billappear exceptions.dutydefendant’s
Whether, it had so the evidence wasin case appeared, competent

of or other needdamages, upon any question,the questionupon
456;v. N. H.56 Newman v.considered. Bixbybenot Dunlap,

70; Johnson, 450; Ev.,v. 5 Md. 2 s.Goddard, Hun Gr. 94.Handy3
doesthe conviction not show thatof heplaintiff’srecordThe

395, Bedell,N. H. v.v. 47 GreenBurgess,(Burgessguiltypleaded
Carlisle,was Chamberlain v.rejected.and546),N. H. properly48

Bath, 179, 185;540; 183,38v. N. H. BradleyH. HaywardN.26
197;; 196, Ev.,2 Ev. 1 s.Me. 367 Stark Gr. 537.11v. Bradley,

instructions to thein the v.no error (Ahearnwas juryThere
in the denial of the motion to set asideorMann, 472),60 N. H.

Stevens, ; Brawn,N.v. 4 H. 116 Folsom v. 25Tylerverdict.the
Wendell,123; 36 N. H. 250.115, v.H. BelknapN.

overruled.Exceptions

J., the others concurred.Blodgett, sit:did not

Curry Spencer & a.v.

ofto taxation andLaws, legaciesin relation the suc-64, Gen.Chapter
theofcessions, powers legislature,within the constitutionalbeingnot

inoperative.andis void
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Equity, in which the as executrix of oneinBill plaintiff,
what,Tebbetts, the as tothe advice and instruction of courtprays

isthe estate of the deceased liable to undertax Gen.if any, pay,
64,Laws, that “All estates settled in probatec. which theprovides

state, all of fromof this and transfers the dead tocourts property
devise,or and succession madethe by gift, bequest, everyliving,

this ofthe laws of state the distributionunder intestateregulating
estates, of the indebtedness of each and all ofexclusive just said

cent,estates, estates,one on the value of saidshall to bepay per
share,or distributivefrom each thededucted admin-gift, bequest, by

executor, so that oror each distributiveistrator sharegift, bequest,
Provided,rate:its that all orshall legaciespay proportional prop-

or the of this to wife,will laws state husband orbypassing byerty
of theor who diedchildren grandchildren person aspossessed

aforesaid, from tax orshall be exempt duty.”
intended to be raised is ofThe that thequestion constitu-only

thisoftionality provision.

Minot,J.C. and for the TheO. I.Rogers statute inplaintiff.
ofan act taxation.is That such ofwas the itquestion design ap-

the of taxfrom the commissioners whom itreport waspears by
29, The statutes themselves so(Report, &c.)originated. p. desig-

L., 64, p.it c. and the163),nate (G. andpractical operation effect
for revenue. Itof it are was not formerely otherdesigned any

and therefore it cannot be onsustained the andpurpose, principle
on which thereasons various other ourin stat-special provisions

utes, to cases,relative taxation in areparticular maintained.
revenue,involve thethose of it isThough raising inci-yet really

dental, and with reference ato different and main object,—the
and of the as,and moralspromotion protection public forgood

instance, the of certainexemption from taxation for theproperty
manufactures;of the taxation of inencouragement sav-deposits

to and the variousings-banks, encourage economy licensesaving;
laws, to &c. From theprotect public nature of themorality, sub-

of the statute in it cannot haveject-matter evenquestion, in-any
effect ordirect influence for other than revenue. Theany purpose

of it is made on anapplication entirely eventdependent which is
ofthe control and humanbeyond legislation effort —death.

It isII. and andunequal therefore isunjust, unconstitutional
void. v. Co.,and State U. S. & C. 60 N. H. 219.Express It is

because it relates to a ofunequal, particular class estatesproperty,
inheritance, and does not embrace all ;classes ofby andproperty

even with to the class referredregard to itparticular makes dis­
criminations, issue,inheritances the wife orexempting by and in­

those the collaterals.cluding only It does notby theimpose tax
it in ofprovided other tax on the sameby place any butproperty,

it thatleaves still to all otherproperty taxation insubject common
otherwith thus in effectproperty, double taxation.making The

lxi. 41VOL.
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state constitution and bill of thisestablished our onbyrule rights
be weakened or from con­cannot anyqualified by argumentpoint

Co.,v. U.State S. & C.or abovevenience expediency. Express
reasons for thisTherefore the statute the taxcited. assigned by

to sustain it.are insufficient The andcommissioners inequality
theof its will on examination of theprovisions appearinjustice

tax for the law.the commissioners ofreasons byassigned Report
Commissioners30.Tax

intrue that the included this tax-If it were actproperty escapes
law,the that the theunder would be fault ofgeneralation yet

law,of and not a sufficient reason thethe whyadministration gen-
be to this beshould allowed remain and additional burdeneral law

most no reason this class ofand particularcertainly whyimposed;
thatshould be out forsingled purpose.property

the of thebe reasonable thatIt expense administeringmight
should borne the business transacted in thatlaw be byprobate

office, bur-but it would be unreasonable and to theunjust impose
of thethat branch the businessof public uponden administering

thewithout same tothereestates adjudicated, applying principle
administration;the andof publicother departments especially

law, is to bearwhen, as this the business left itsprobate pro-by
the other branches of the government.towards supportingportion

not here. It does not thedoesBut the stop imposeinequality
done,the itcourt business there butof theburden probate upon

thatand small ofout a comparativelyparticular portionsingles
burden,to such and thatwhich it fromexemptsbusiness subjects

business,of ofthe same kindanother portionburden particular
wife and children.is,that inheritances by

this notand reason for were withreal motive legislation anyThe
but because theor constitutionalto right, simplyreference justice

burden; thecould bear the and interestedtaxed partiesproperty
the theto thatsubmit wrong, considering propertywillinglymight

which it is to be came toand fromit is imposed, paid,on which
relative,a distant and without effort ora windfall fromthem as

their own.ofexertion

defendants, se.The pro

Greneral, thefor state. If it had not been forAttorney-Tappan,
state, in thedecisions in this thatrecent notably expresssome

one,cases, no I would have ofapprehend, thought ques-company
which has in most civilizedof taxation obtaineda modetioning

“wasthe time of and whichsince GibbonAugustus, sayscountries
fruitful, as the most of im-as wellmost comprehensive,” anythe

Fall, a. 6.Gibbon’s Decline andthat emperor.posed by
Holland,insuccessionshave beenandTaxes on imposedlegacies

Britain, have been asFrance, and considered eminentlyand Great
true this suchsame is in andThe country,andjust equitable.
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states;have been laid in andtaxes whenever have beenmany they
ashave been sustained andquestioned they upheld proper, just,

constitutional, inand even withstates similar constitutional provi­”“sions as to and totaxation those which“equal” proportional
in ofare found the constitution New The whole sub­Hampshire.

of the and constitutional of such taxesject liaspropriety validity
cases,been considered in tbe to which I re­elaborately following

Case., ;refer the court: 3Williams’s Bland 259spectfully Eyre
Jacob, Commonwealth, 1;14v. 424: v.Grat. Fox 16 Grat. Tyson
State,v. 28 Md. 577.

the counsel for theAs defendants seem to therely wholly upon
in the cases have not seen their Iexpressopinion (1 brief), sup-

it is claimed that this tax ispose “disproportional,” “unequal,”
and each of tliese defendants a burden theirimposes upon beyond

Isliare.” am aware that a isdeal said in tbe“just great express”“a,cases in to more than bisperson’s share ofregard tbepaying
taxes, itand is true that ofpublic taxationundoubtedly any system ”“a man towhich more than his share iscompels un-pay any

But,in kind,and vicious. a case of this iswhat “hisequal sliare”?
it is hisThat share based onmerely “proportional” hissolely

is,estate, me,and itas seems to mereproperty Theassumption.
a or succession lias an extra andparty receiving legacy additional

whichcivil additionalrequires toright legal make itmachinery
It thesecure. costs state to furnish a totribunalsomething up-

hold, and transmit that It is aprotect, right. which allright
“; share,”in the doothers state not with him and liisenjoy there-”“fore, of the burden would be his taxpublic basedproportional

on bis and estate in citizens,common with that of otherpoll and
tax,liis extra or whatever it termed,bepercentage, duty, may

discretion,the in itswhich broad has thelegislature, andpower
to to for the extra andhelp additionalright impose pay right

“under thewhich he law. It comes withinenjoys theclearly pro-
ittective and does not seem to me that apower,” wouldtax-payer

be in such a tax arms,as this force ofresistingjustified on tileby
that lie was more than “his share.”ground paying

If this tax cannot he then it must be that tbeupheld, court
revenue,all otherintends to exclude modes of theraising except”“ ontax and estate. But I do notpollsproportional understand

lias to thatthat the court gone length.
2,it beenIn has lield that “the act of 1854,MarchVirginia

inheritances,a taxwliicli collateralupon constitutional,isimposes
a in the constitution that taxesnotwithstanding provision shall be

Jacob,and uniform.” v.Eyre 14 Grat. 422. Inequal that case
it thiswas that tax oncontended collateral inheritances was a tax
on property.

But the court cannot be in asays, regarded proper legal—“It
sense as a tax on The tax which the framersproperty. property
of the constitution were in the 22d sectioncontemplating to[or
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bar, for Consti-it to the case at and substitute s. 22,Virginiaapply
5, 2,tution, Art. Part Constitution of N. was the ordinary,H.]

thetax .for of the laidrecurring government,annually support
reference towhatsoever. had no casualall Theypropertyupon

taxation, which,of andoccurring irregularly occasionally,subjects
with to be distin-connected wereproperty, yet readilythough

. . .in their essential character and features. But theguished
is, the tax is a certain centum of the of thethat valueperargument

it: itestate, is therefore a tax on theand the property pays
is no means a conclusion.But this by necessary logicalproperty.

wasthe to tax the transmissionintention of legislature plainlyThe
or descent to collateral kindred. Itdevise requiresbyof property

benefit of a tothe civil secured hima thus right,that takingparty
law, a certain for itsthe should premiumpay enjoyment;under

that theand, and reasonable amount of theas it was justthought
a certain to the value of the sub-bearshóuld proportionpremium

at a certain centum the value ofit is fixed uponperenjoyed,ject
this,of there betransmitted. And can nowhole estatethe surely,

it would have been andon the contrary, unequalcomplaints;just
that a an inconsiderableto receiving propertyrequire partyunjust

as one who takes a and valu-as ahigh premium largeshould pay
in theis accordance with ofestate. It principlesable perfectly

constitution,of the that the onand the taxspiritnatural justice
to thebe in strict valueshould proportionsuch a regulatedsubject

.. . That theit receives. assem-benefit which generalof the
of a constitutional doesin the absenceof prohibition,Virginia,bly

this,a liketo tax civil or is be-the right privilegepowerpossess
itsis embraced within andThis fully generalquestion.yond

the to which allusion hassubjectuponcomprehensive power
be deduced from theBut it naturebeen made. may veryalready
to bytake devise or de-itself. Theof the right propertysubject

law, and secured and itsof the protectedis the creature byscent
fit,itif saw restrict the succes-The might,authority. legislature

descent,estate, devise or toeither ato the decedent’s by par-sion
kindred, descendants; itsay to his linealhisticular class of might

relationswhich collateralterms and conditions upon mayimpose
it, wills,or the statute of ortake itto may repealbe permitted

distributions, theand decree that deathdescents and uponthat of
debts,of hisbe to thehis shallof a applied paymentparty property

to uses. thisthe residue public Possessing sweep-and appropriated
iswhole it difficult to see whatthe subject,over uponpowering

estate,a of the call it amodicumthe to appropriateground right
will, those takethe condition which whoor what as upontax you

it, beto canbe successfully ques-the estate shall enjoypermitted
Jacob, 428-431.v. 14 Grat.tioned.” Eyre

court in this caseme of theIt to that the reasoning ap-seems
under It will beforce to the case consideration.with greatplies

that the differs frombeen said tax inseen from what has question
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the ofother taxes declared court New to be un-all Hampshireby
constitutional, this, also, isand in that it and in oftermsavowedly
the act to the incurred the state for theimposed expensespay by

of the isbenefit identical which taxed. The title of theproperty
is, “An act to the costs of courts.” Almost theact probatedefray

of the courts relates andentire business to succes-probate legacies
sions, itand was deemed and that theequitable individualsjust

should the burden thereof. Itbenefited ishelpthereby pay right,
it would seem to be in 'accordance with the terms ofand the con-

that should bear their shares of thisstitution. burden.they specific
fact,In the tax in does not the ofsalariesquestion nearly pay

Itthe court. the of the treasurerstateprobate reportappears by
$8,483.03; tax, $5,492.36.for 1881 that the to thesalaries amounted
$8,148.80; $2,449.97.tax,of 1880: amounted to theSalariesReport

tax,This is called a and in several in the act is called aitplaces
but, state,as has been said the court of thisduty; frequently by

words and names are not to be so much ofconsidered as the intent
the theand intent of this statute was to thelegislature; defray

cent,of the court a the busi-onexpenses probate by levying per
it,ness transacted in the same as other offices areway manyby

fees citizens. Of this nature thearesupported by paid by jury
fees, state,and other fees to the ofdifferent courts the thepaid

deeds, fence-viewers,fees for the of of railroad com-paid recording
missioners, commissioners,bank commissioners on es-insolvent
tates, etc.

act, court,If this in order to the of thedefray expenses probate
had a fee of one dollar for the of each andimposed entry petition,

etc.,administration,three dollars for ofletters I do not believe
that the court have entertained a ofwould doubt the constitution-

of such But same, and,fees. the of act isthis theality principle
indeed, for,this act is more and instead ofequitable just; imposing

received,an fee or without thereference to benefitarbitrary duty,
it the or tofee the amount of the soapportions that theduty legacy,

or “hisperson share” and no more.legatee, receiving, pays just
of the court most states,are in of the IExpenses probate paid

think, fees, wit, Maine, Vermont,to in Connecticut, andby many
others; and in New while it awas and at theHampshire, colony,

created,time when the constitution thisof state was and for years
1826,afterwards, until the and ofJuly, judges registers probate

were fees in the Ifsame the framers of ourpaid by consti­way.
tution had considered such a ofmode courtssupporting probate
unconstitutional, wmuld* have the tothey permittedhardly wrong
exist their law,entire and thethroughout if as itgeneration; then
existed, states,and as it exists innow other were on our statute
book would the court itto-day, declare ?unconstitutional I think
not. But if there is substantial indifference betweenany principle
the two methods of the the courts,ofdefraying expenses probate

confess amI I unable to see it.
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reasons that been I think this tax is clear-From the have given,
the notfrom tax on It isdistinguishable companies.expressly

taxation,It not a mode of butuntried is novelan experiment.
that has been resorted to both state andone nationalby govern-

ments. tax on and successions was levied theA legacies during
afterwards,war, and was continued for some alate years yielding

of Massachusetts from this taxamount revenue. paid yearlylarge
dollars; Newthree hundred thousand aabout Hampshire large

sum, the amount of which I not is aexact have ascertained. It
felt,burden of which is not and one that bears asthetax seriously

as that of that can be devised. No one who receives aanylightly
the of a orin succeeds to an inheritanceshape legacy,godsend

as this act can to the com-such reasonably objectcontemplates,
he is to contribute from itsmall amount torequired payparatively

to is to en-which the state enable him tothe expenses subjected
it.joy

Blodgtstt, to to taxIt is not be that theJ. questioned power
unrestricted,is itit whenthe that exceptis vested in legislature;

,•the federal or state constitutionsome ofis toopposed provision
or to“to tradeand that it extends every occupation, objectevery

use, and to ofor species possession.”of enjoyment, everyindustry,
the of taxation in theit that theNor is to be subjectquestioned

control, inheritances,becauseis one withincase legislativepresent
law;shares, inare of thebut creaturesdistributive and legacies

orfact, take or of descentthe to dispose property byonly right
itsof the stateis from thedevise derived sovereign power through

“ Wills, therefore, testaments, andand of inheritancelaws. rig’hts
laws,successions, of the civilall of them creatures orare municipal

2 Blk.all them.”are inand respects regulated byaccordingly
12.Com.

then,conceded, inmust that the absence óf constitutionalIt be
the to conditionsthe has bylegislature power imposeprohibition,
successions; anda and so theof tax only inquiryway upon legacies

in is excluded the ex-is, the taxation eitherwhether question by
constitution,the or becauseterms of necessarypress by implication,

not, the must be asit is the of havingif power regardedlegislature
exercised.been properly

afforded; while Art.to the is forAn answer inquiry readily by
to assess and5 our constitution the isof legislature empowered
“taxes, is limited tothis of proportionallevy grant power expressly

assessments, therates, and all inhabi-reasonable taxesand upon
state, withinthe said and the estatesand residents within upontants

same,” isof inhabitantand the Bill 12)the (Art. everyby Rights
share,to his which and accord-contributebound only manifestly,

than half aof this court for moreto the uniform decisionsing
of the commonbe than his sharecannot morecentury, proportional

burden.
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for the or collection of taxesAll measures mustimposition
conform to this of andtherefore justgeneral principle equality;

the tax c. 64 isit is immaterial whether to behence imposed by
a tax on or a civil oras upon rightproperty privilege,regarded

of and duethe same tofor principle equality proportion applies
it thisof tax alike. And is consideration whichevery species

the case at bar from those in anddistinguishes Virginiabroadly
called,to our attention has beenwhich and in which aMaryland,

similar tax was sustained.
In former state thethe constitution that taxes onrequires prop-

uniform, Jacob, 442,shall be and in v. 14 Grat. theEyreerty
was,taken that the the estateof beenobjection property having

taxed, ona tax collateral inheritances must be to the con-opposed
butstitutional the a divideddecision isrequirement; (by court)

the that such a tax is not one onput expressly upon ground prop-
inheritance,but on the of to the and thaterty, privilege sirceeeding

there is in that state no constitutional aprohibition against taxing
or orcivil discrimination between linealright privilege, forbidding

inheritances,and collateral because the ofrequirement uniformity
to A similar was andtaken over-applies property only. objection

State, 577,ruled in v. 28 Md. on the that theTyson restric-ground
tions the as to taxation are ex-imposed upon legislative power

constitution,in thedeclared state which theplicitly only prohibits
andtaxation of and uniforma mode of tax-polls paupers, requires

“value;ation on to its and that whilst thusproperty according
for a uniform mode of taxation on it was notproviding property,

the theof framers of the constitution topurpose otherprohibit any
taxation,of but to leave the thespecies tolegislature power impose

such other taxes as the necessities of the government might require.”
It is that these decisions can have no inapparent Newweight

and from taxationHampshire; immunity disproportional being
reserved in our bill of and the ofexpressly rights, power propor­

tional taxation the the constitu­only being granted legislature by
tion, we are unaware of which the statute underany ground upon
consideration can be for if it is to be as aupheld; tax onregarded

it is to the of andproperty, open objection double taxa­unequal
tion, itand if is to be as a tax on a civil orregarded right privilege,
it is and See State v.discriminating U. S.disproportional. Can.&

Co., 60 N. H. 219.Express
Nor is the that its was “toargument the cost ofobject defray”courts entitled to theprobate becauseany weight, constitutional

rule of cannot be limited orequality considerationqualified by any
of or convenience. The ofexpediency the act cannotpurpose

its character in thischange Good inrespect. taxationpurposes
are of no if the effect is toconsequence the tosubject tax-payer

and invidious exactions.exceptional
But within the limits of we havelegislative authority, nothing

to do with the motives or of this or taxation, and,otherpolicy any
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lawtherefore, the of thewhether administering probateexpense
us tobusiness of that officeis not forbe theshould uponimposed

“ areIt is where statutes which imposedetermine. passedonly
and or totaxes on false operate produce grossunjust principles,

be deemed in senseso that cannot pro-they any justinequality,
on those who are to bear thein their effect publicportional

ofcan and arrest the coursethat courts legisla-interposecharges,
J., in Com-such enactments void.” C.Bigelow,tion by declaring

Bank, no5 Allen We thereforemonwealth v. 437.Savings go
tothe deems itthan to that iffurther legislature expedientsay,

courts a tax thethe of recipientsprobate by upondefray expense
such tax andof therein must beestates' adjudicated, proportional

share of those whom it isconstitute the imposed;only just upon
the burdenmake discriminations and castthat it cannot lawfully

beneficiaries, fromand all other classesone of exemptclassupon
cannot, therefore, of taxa-and that it forits purposesoperation;

children,husband, wife,tion, and successions toexempt legacies
andinclude those the collateralsand and only bygrandchildren,

others than those specified.
ofthis form tax comes down fromIt is true that antiquity (Gib-

of the Roman and that theDecline and Fall c.bon’s Empire, 6),
state, recommended,of this whom it wastax commissioners by say

ofbe no the to itthat there can (Re-question legal right impose
nevertheless,but, awe entertain contrary opinion,port, 31);¶.

because, of the bill of and the limi-under the reservations rights
constitution, it isthe foundedtations of plainly upon pure inequal-

taxation;in itextortion the name of and canand is simplyity,
be, in this astherefore never sustained sojurisdiction long equality

the basis ofcontinue to be constitutional taxation.and justice
void and and the64 must be declared inoperative, plain-Chapter

istiff
Advised accordingly.

J., did not sit: the others concurred.Smith,

Smith, Assignee, v. Putnam.

Same v. Everett.

and of an insolvent hold the ofmanagers corporation positionDirectors
creditors,benefit of all its and ifof its assets for the equaltrustees

are their trust frombythemselves creditors they precludedarethey
action,official over other creditors.any preferencetheirbysecuring,

to the duties of their trustare presrimed performDirectors of corporations
a statute or to a contract for theand must look either togratuitously,

for their services.right compensationto receive


