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Taylor v. Gilman.

The on reviewparty prevailing cannot recover the costs adjudged
against inhim the action.original

Review, the defendant. The action wasby original assumpsit
term, 1878,note. At theon a October recov-promissory Taylor

debt, $81.70,for $700ered and costs taxed at whichjudgment upon
issued, and was in theexecution hands of an officerplaced for col-

1879,4, $797.33,lection. March the officer received of Gilman
to muchwhich was How more the officer collectedpaid Taylor.

return,of as fees for did notGilman the but thelevying appear by
the theback of execution indicated $14.99.that it wasuponfiguring

1881,term,the thisAt was onreversedApril judgment wholly
review, term, 1881,and at the October Gilman took forjudgment
$812.32, named,the amount of the two sums last with in-being
terest from the time the officerreturned hethat collected the same
to the date of the last named and costs of review.judgment,

that the and the$81.70 $14.99 with interestclaims shouldTaylor
not have in the ruled,been included The court so andjudgment.
Gilman excepted.

QuarlesS. D. and for the defendant. TheKdgerly,Copeland
costsdefendant has taxed no those on the review.except accruing

taxed, tax,He has not nor claimed to his costs the suit.originalin
The statute does not the on review fromprohibit party prevailing

all he hasback that been to the erro­receiving compelled pay by
him, when it beenneous has reversed.judgment against wholly
theIt does not mean that costs which have been erroneously

back,in the action shall not be recovered butadjudged original
the who lost in the first suit not histhat shall recover taxa­party
costs the in which heable in action was the Thelosing party.

asdefendant should recover all that the tookdamages plaintiff
suit, Sts.,for in the both debt and costs. Gen.judgment original

Knox,215, 13, 14; 378;1838,c. ss. Laws c. Knox v. 12 N. H.
358; Foster, 379; Janvrin,v. 42 N. H.Andrews 47Wiggin v.

296; Currier, 87;H. OrdwayN. H. Otis 18 N. v.v. 54Haynes,
346; Smith, 435; Smith,N. v. 36 N. H. v.H. 38 N. H.Gay Gay

171.

for the The defendant shouldGafney,Worcester plaintiff.‡
$700 thetaken for amount of in thehave judgment only, damages

action, and interest on to the ofthat date the inoriginal judgment
the action of review. Instead of that he took for thejudgment

$812of and interest on from ofamount that datedamages, original
review,of in $112to time the excess ofjudgment beingjudgment

action,$81of costs defendant in themade andup paid by original
execution,the on of$31 $16costs officer the thepaid levy original
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of the costs of thein excessto have been legalhe claimswhichof
levy.

the officer exactedfees that he$16 ofthe excessive saysAs to
the isfor his claim thathim, plaintiffin lawis no warrantthereof

hethat If hasof law to sum.form or repayin processliable any
can hethat, the officer Neitheritfor isremedy only.againstany

execution, to$15, on the the officer.fees paidtherecover legal
one, from Heit must be the officer.this ofhe can recoverIf any

the$81 to in action.costs the plaintiffrecover originalcannot paid
all, he must recover it either as costs orit at ashe can recoverIf

forbids his it as costs.But the statute “Norecoveringdamages.
trial,recovered, orsuch review newshall thosecosts be exceptupon

215,Sts., e. s. 13. And on the othertherein.” Gen.accruing
word,that,hand, of thein senseno one can it is.any legalpretend

wasis true that the defendantIt damageddamages. pecuniarily
suit;$81 in theto butto costs sooriginalhaving Taylor,payby

the taxable costs he out to hispaidhe was pecuniarily bydamaged
therefore,witnesses, to his shouldand beaccording theory,own

he for,to the sum tabesto those fees inallowed add judgment
allin The decided cases showthe action in review. thatdamages,

v.view is erroneous. 54 N.Ordway Haynes,the defendant’s H.
346; Foster, 379; Gilmore,v. N. H. v. N.BadgerAndrews 42 37 H.
460; Currier, H.18 N.Otis v. 87.

the isSmith, J. to which defendantThe entitled isjudgment
statute, stood withoutwhich has substantialthedefined by change

the defendanton review reduces theWhensince 1838. damages
action, is tohe entitledin the forrecovered thejudgmentorginal

215,Sts., c.reduction and costs. Gen. s. 11.of theamount No
onthose the review.be recovered accruingcosts can Whenexcept

reviews, nohe can recover more costs thanthe defendant the
unless thereduction ofof theamount damages, original judgment

Ib., s. 13. The defendant hasreversed.is re­whollywholly
the inrecovered plaintiffthe thebyversed judgment original
is entitledaction, the statute to aand therefore by forjudgment

reduction, $700,the and costs ofofthe whole amount review. In­
$700sum of asbe theshould computed uponterest fordamages

timefrom the interest wasof thethe detention money, computed
action,sum in the which wassame theoriginalon the October

346;H.term, Haynes,v. 54 N. Hatch,v.Ordway1878. Shepard
N. H. 96.54

recovers back as costs ornever asThe reviewingparty damages
into the other thethe costs action. Noparty originaladjudged

as the defendant contends for hassuch ever beeninterpretation
statute, none of the cases cited thethe and by defendantuponput

Currier, 85;v.for such construction. Otis 18 H.is N.authority
376;Foster, Janvrin,v. 42 H.N. v. N.WigginAndrews 47 H.

295; 9, 10.v. N. H. The rules of47 court haveOrdway Haynes,
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been framed tbe' idea that tbe costs of the actionupon original
becannot recovered back. The defendant cannot aobtain ofstay

heexecution until the costs of the action and filespays aoriginal
to all suchbond conditioned and costs aspay shall be ad-damages

review,him on and thejudged aagainst plaintiff may prevent stay
aof execution counter bond to refund such sum asby filing the

51,shall be reduced on 590;review. Rule 56 N. H.damages
592;48, N. H. RuleRule 38 of term,47 edition adopted July

18.49.
overruled.Exceptions

J.,Blodgett, did not sit: the others concurred.

& a.Ireland v. Drown.

Technical to ofobjections relating matters form are waived unless insist-
ed at the and aupon trial; report or verdict will not setordinarily be
aside a formal mightfor defect which have been byobviated amend-

thement, if had been made.objection seasonably
A a will not be set aside onreport of referee account of variance between

facts,the declaration and the fromproof appearing whenreported the
atwas not taken the trial.objection

Clark, action isJ. This cl. for and enter-trespass qu. breaking
inthe close abouting plaintiffs’ Albany, containing twenty-five

acres, boundeddescribed as on the north land of theby plaintiffs
Location,known as the Wentworth on the west Hale’spasture, by

defendant,and south and east land to to theby supposed belong
andand wood and lumber. The refereescutting awaycarrying

whom the action was tried find that the were inby plaintiffs
declaration,of landthe described in the and were thepossession

it,owners of when the of were committedtrespasses complained
defendant, and' assessthe for the and theby damages plaintiffs,

defendant files As it does not that the defend-exceptions. appear
land,ant evidence of title isoffered to the it toany unnecessary

consider the defendant to theany objections urged by sufficiency
title,of the because is sufficient evidence ofpossessionplaintiffs’

title to maintain one no title.trespass against showing
is made that the of the land inObjection description appearing

thethe statement of facts referees does not asreported agree,b}r
abuttals,to the with the in the declaration.. In thedescription

Location,the is asdeclaration lot described bounded west Hale’sby
north the Wentworth and east and south the defend-pasture,by by

■ facts,land. In the statement of itant’s to be boundedappears
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Location, east the WentworthHale’s andpasture,bynorth by
declaration,Indefendant’s land. the Hale’sand west thebysouth

thedescribed as west of land. Theis plaintiffs’Location lying
it north of it. If it liesasdescribe lying’ north-westerly,referees

or ofAbuttals described as north south thesufficient.it is lying
to be due north and due south.are not requiredlandplaintiffs’

north,toward the west it be ifabuttal be itan thoughIf assigned
99,it sufficient. Rollins v. 22 N.to west is H.Varney,theincline

is that there was a variance between the dec­The objection102.
If this havethe would been valid ifand proof. objectionlaration

time, it is latenow too to make it. Theatmade proper excep­the
technical, to a matter of form notand oftion is relatingpurely

been atsubstance, should have taken the trial.and ofExceptions
waived,asare unless insisted atcharacter thethis regarded upon

amendment;time, be obviated andwhen athey may byproper
be forwill not set asideor verdict ordinarily merelyanyreport

matter, theor a not raised at trial. McCon­upon questionformal
397; Towle,N. N. H.12 H. Drew v. 30 631.v.ihe Sawyer,

overruled.Exceptions

J., sit: the others concurred.Blodgett, did not

Nash,J.J. O. and B. for theL. plaintiffs.Wood

Hobbs,J. II forPitman and theGr. W. M. defendant.

June,[Cöos, 1881.]

v.Andrews Green.

Case,In for done the firedamage plaintiff toby havealleged
set the on land,been defendant his ownby andnegligently so

that it ofland thenegligently guarded escaped upon defendant.
The of a referee was recommitted for a further andreport more

to fact ofas thespecific finding negligence.

Aldrich,A. S. Twitchelland for theBingham plaintiff.$

Pletche.r,Ladd for defendant.the8f

June,[Grafton, 1881.]

Kinsley v. & a.Norris

to the the courtSubject plaintiff’s exception, granted certain
defendants,motions themade and denied certainby other motions


