CASHS

DETHRMINED IN

THE SUPREME COURT

or

NEW HAMPSHIRE.

MERRIMACK, JUNE, 1882.

EastMaxN ». N, Y. Lire Ixs. Co.

The New York statute of 1872 (e. 100, s. 1), authorizing any life insurance
company to distribute its surplus “either in cash, in reduction of pre-
mium, or reversionary insurance,” gives the right of eleciing either of
those modes of distribution, not to the assured, but to the company.

ASSUMPSIT, for a dividend of surplus. Faets found by the court.
8. C. Bastman, for the plaintiff.
Chase & Streeter, for the defendants.

Do, C. J. December 18, 1880, the plaintiff paid the defend-
ants a premium of $350.50, and received from them a policy, in
which it was recited that, as a part of the consideration, a pre-
minm of $350.50 should be paid on or before the 18th day of De-
cember in every year during the continuance of the policy, and un-
less the premium should be paid when due, the policy should be-
come void, and all payments previously made should be forfeited
o the company, and no action or right of action should remain to
or be maintained against the company by the assured, or any other
person, by virtue of the policy. The plaintiff has paid nothing but
the first premium. Iis application contains a stipulation “that
in any distribution of surplus, the principles and methods which
may be adopted by the company for such distribution, and its de-
termination of the amount equitably belonging to any policy which
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may be issued under this application, shall be and are hereby rat-
ified and accepted.” The defendants were authorized “to ascer-
tain at any given time, and from time to time, the proportion of
surplos accruing to each policy from the date of the next succeed-
ing premium payment, and to distribute the proportion found to be
equitable, either in cash, in reduction of premium, or reversionary
insurance . . . at the next succeeding date of such payment.”
Laws of New York, 1872, ¢. 100, s. 1.

‘When the second premium was due, December 18, 1881, the de-
fendants had ascertained that ¢ the proportion of surplus accruing
to” the plaintiff’s policy from that date would be $41.39 if allowed
“in reduction of premium,” and would be $89.24 if allowed in ““ re-
versionary insurance.” Exercising their power of distributing the
surplus, they gave each policy-holder a right to elect in which of
those two methods of distribution he would veceive his dividend.
The dividend aceruing to the plaintiff’s policy was not made pay-
able in cash, and his contract did not entitle him to cash. If his
dividend was placed to his credit on the defendants’ books, it was
not thereby released from the conditions prescribed by the con-
tract as to mode of payment. Other defences need not be consid-
ered.

Judgment for the defendanis.

ArreN J., did not sit ; the others concurred.

WEEKS v. DENNETT.

Under Gen. Laws, ¢. 48, s. 2, providing that “the city councils shall have
power to provide for the appointment or election of all necessary officers
for the good government of the city not otherwise provided for,” a eity
council cannot deprive a board of assessors of the power of determining
when they will choose one of themselves clerk of the hoard.

PrriTioN, for a mandamus, commanding the defendant to
deliver to the plaintiff the records of the assessors of Concord.
Facts agreed. The parties are members of the board of assessors.
The fifth chapter of the revised ordinances of the city requires
the board to « choose one of its members clerk,” annually, on the
third Tuesday of March. If this ordinance imposes upon the
board a legal duty of annual election, a mandamus is to be issued.

Ray & Walker and J. Y. Mugridge, for the plaintiff.
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Sanborn ¢ Clark, for the defendant.




