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a.v.McShane Main &
theof a deed thepartiesIn the construction are to refer topresumed

of the land existed at the inboundaries as date of thethey conveyance,
of evidence to thethe absence contrary.

land, it on one side ahoundingA deed of street and on the otherby sides
courses, acontainingdefined that thethough general statementby prem-
same that were to the theare the deeded fails to thatgrantor,ises show

the street as it existed when the wasof took his deedgrantorlocation
intended.

broken, thean of covenant defendant beIn action allowed to amendmay
fora hill in afilinghis reformation of theequity contract con-plea by

the covenant.taining

broken. Facts found 25,1871,a referee.Covenant by August
defendants, deed fullthe covenants of con-by containing warranty,

Concord,ofthe a lot land into de-plaintiff particularlyveyed
it. The northand line is described asboundingscribing begin-

“ “street,”saida on Warrenat andpoint thenceparticularning
streetsaid about 48 feet.” The de-easterly line isby easterly

“courseas a about 35 southerlyscribed feet”extending by given
street. The deed also afrom Warren ofconveyed right passway

width,side ofon the the feet ineasterly premises'sixteen “and
distance feetthe of from saidforty Warrenextending southerly

all the real estate and all intereststreet, meaning and appurte-—
connected, werethereto as to saidnances. Mainconveyed byGeorge

2,Hill deed datedJames R. 1853.”by The defend-Februai’y
to thedeed containsplaintiffants’ the samesubstantially descrip-

• land and as isof the in Hill’stion deed to Main.passway given
4, 1860, while the defendants owned theJune Warrenpremises,

widened andstreet was in such a alegally thatstraightened way
of land was taken fromnarrow the side of thenortherlygore

assignedThe breaches gorerelate to this of land be-premises.
street,and new of thethe old lines totween and the extent of the

from the street. At the date ofsoutherly the defendants’passway
there was noto the visibleplaintiffdeed theboundary marking

of theend passway.southerly

Albín forShurtleff, the The land con­plaintiff.Tappan,
thethe defendants to is the sameplaintiff land whichveyed by

defendant,Hill to thewas Main.by Theconveyed George
viz.,in words,the so thesedeed to plaintiff all.says “meaning
Main,”etc. tothe real estate the said etc. Suchconveyed

a itto former deed makes areference of the inpart description
551;Eastman 35 N.this deed. v. H.Knight, New Market M'f’g

54; 60;v. 24 H.Pendergast, Bean,Co. N. v. 25Flagg N. H.
638; Bates,v. 460;2 AllenWash. Real 9 Pick.Prop. Foss v.
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is in tbe20 Pick. 121. Tlie first bound describedCrisp, easterly
is35 feet and tbe bounddeed as about samebeing long; easterly

35 feetin the deed of Hill to the defendants asdescribed being long
that, him, theIt is the former deed beforealso. evident having

than 35 feetwould have used some words lessdenotinggrantor
theif not in their minds that the land sold wasthe hadparties

distancesame as that described in the former deed. Although
therewill not other certain whenprevail yet,against description,

is other distance will deter-a conflict between descriptions, help
themine which is the true one. If the north bound is limited by

thin,contend,as the defendants then a long, wedge-likehighway,
of land in street left in the ofthe travelled will bepiece ownership

the defendants —a which the cannot be tothing parties presumed
doubtful,have intended. When the of a is it is to bedeedmeaning

construed most thestrongly against grantor.
claim willThe defendants that Warren street is a bound which

control all other But it will notwe controldescriptions. say
Coxete.r,when the intent H.is evident. Coburn v. 51 N.contrary

158, Besides,163. there were no monuments which showed where
state,the of Warren in this instreet was: and the courtmargin

all the cases where have decided that bounds control the con­they
deeds,struction of have the fact that in eachemphasizedalways

case the bound was indicated on the some monument.ground by
571;Davis, ;v. 36 N.Hall H. Breck 11 N. H. En­v. 485Young,
525;11 N. H. 2 N. H.v. Smith 303. Al­Day, Dodge,v.field

it bound,not be in order to effect to athough may necessary, give
monuments, still,to have it indicated the fact that mon­suchby

uments are which the can see with hiswanting, by purchaser eye
what he is must weaken thejust influence ofbuying, controlling

the as otherboundary against description.
is,One breach that the street is an incumbrance on the land

deed,said to the covenants therein. Prich­conveyed by contrary
Atkinson, 335; Stevens,ard v. 3 N. H. v.Haynes 11 N. H. 28.

is,Another breach that the defendants their deed undertook toby
“a feet fromgrant Warren street.”passway extending forty southerly

The term “from Warren street” must mean from the mar­
of the street, because the cannot begin tograntor presumed

a thewhich has in common withgrant right grantee thealready
The of streetWarren thepublic. ofmargin being point begin­

a feet in would extend severalning, feet be­passway forty length
the then owned the defendants. This isyond right by passway

distances,described no bounds mentionedonly theby being except
of and it is a settled,well that inpoint beginning; principle such

cases the andcourses distances Cawood,Hamilton v. 3govern.
415; Shenck,H. 415;& M’M. Reed v. 2 Dev. Law. Conn v.

496;Penn, Tait, Cooke,Pet. C. C. v. 460;Hickman Tenn.,
347; Rice,Machias v. 16 Me. 62;v.Whitney, 20 Pick.Blaney

v. 11 N.Break H. 489.Young,
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Norris,J. Y. and A. F.Mugridge L. for the defendants. 1.
is,The true rule where there is a in aparticular description

deed, definite,which is certain and followed a general descrip-by
former,tion fromdiffering the the shalldescriptionparticular

273;Gee,prevail. Herbert,Peaslee v. 19 N. H. Nutting v. 35
rule,N. H. 120. This to deedthe of Main and wife?toapplied

McShane, would the line theof con-carry northerly premises
to the street, asveyed line of Warren Warren streetsoutherly

was at the time of the and not over or acrossconveyance, partany
it;of and the all the realgeneral estatedescription meaning—“

and all connected,interest and asthereto were con-appurtenances
to saidveyed Main James R. Hill deed Feb-George datedbyby
2,ruary 1853 ”—must be in wherein it isrejected any particular

inconsistent Lovett,with the v.particular Lovejoydescription.
124 Mass. 270.

2. It is otherwise with the The particularpassway. descrip-
istion or The bounds toimperfect incomplete. only given desig-

“are,nate it in the the border ofparticular easterlydescription
said west,on the and “Warren street”premises” on the north.

north,It is bounded on Warren street on the and on the easterly
border west;of the on the but there are no orpremises distinct
definite east,boundaries the orits extent south asshowing upon
in the case of the Thepremises conveyed. general description,

cited,therefore, Gee,as said inthe court Peaslee v. beforeby
must fixand and determine ofprevail, the extent the onpassway
the east and on the south.

Whatever, Main,—therefore, inthe towas Hill’s deedpassway
street,from the ofline Warrensoutherly and hissoutherly —Main

M’Niel, 589;wife to McShane. v. 4 Mass. Per­conveyed Clap
Webster,kins v. 2 N. H. the is287. Whether described inpassway

the deed of Main as south fromand wife Warren streetextending
feet, distance,or other it canforty extendany particular really

further,no Main,of the reference to the deed frombecause Hill to
also,than the See,named in that deed in fact extended.passway

Bean,v. N.25 H. 49. and linesFlagg ofsoutherlyThe easterly
Main,the reference to the deed from Hill to becamepassway, by

monuments both and in thewhich control course distance passway
wifeand to McShane. Breck v.Main 11conveyed by Young,

; Bass,485;N. H. v. N. H. 27 457­ Howe Mass.Day, v.Fnfield
380; Mitchell, Pick. 401.v. 3Folger

feet,”The “sixteen feet” and as3. words to“forty applied
deed,inthe extent the the areof andmerely descriptive,passway

as it was then andthe was of a used. Inpassway openedgrant
therefore,order, to maintain the action forfor McShane covenant

broken, show covenant that thehe must an express passway
street.from Warren But theextended feet deedsoutherlyforty

589;M’Niel,v. 4 Mass.no such covenant. Perkinsshows Clap
Webster, 2 N. H. 287.v.
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Stanley, of a is the of theThe construction deedJ. finding
Laneintention from evidence.the v.fact of parties’ competent

Palmer,320, 324; N. H.43 N. H. Richardson v. 38Thompson,
91, ;218; N. H. 93­ v.212, Johnson 36 Gray,v. WhiteSimpson,

;; Green,126, v.Driscoll 59 N. H. 101­ AllenH. 130­9 N. v.
196;463;Holton, 458, 4 Mass.20 Pick. v.Worthington Hylyer,

197, 198, ; Pattee,191,56 N. H. 203­ Houghtonv. v.Society,Rice
Morse, 391; Bartlett,326; N. H. Brown v.H. Morse v. 58N.58

The of the land in the deed asH. 511. begin­58 N. description
street,” “thence“on Warren andat a easterlygiven pointning

feet,” ofthe land to the centrestreet includedsaid forty-eightby
existed,it then to the easement of astreet as publicthe subject

it. is a con­a of There no evidenceover showingparthighway
381, 384;Petition, v.13 N. H.intention. Reed’s Woodmantrary

Laconia, 201;507, 511; H. 36054 N. H. N.Sleeper v.Spencer,
to war­420. If it was the defendants’Real purposeWash. Prop.

own, thedid not intitle to land whichrant the referring,they by
ofto former lineof the land aconveyed,description southerly

it.street, the deed furnished little evidence of The par­Warren
refer­to have made their contract withties are presumedfairly

then andas it was locatedto the apparentlyence property
bounded, some former time.not as it have existed atand may

Palmer, Railroad, 24Dunklee v.v. WiltonRichardson supra;
deed, theof the reference to Hill’s afterH. 489. TheN. object

of the obvi­and unambiguous description premises,particular
was, toto another and different ornot description,giveously

owned but toto land not thethe by grantors,extend grant
title,of or to in athe chainshow identify, general way,grantors’

274;Lovett, 270,124 Mass. Colbythe land v.Lovejoyconveyed.
304; Herbert,301, 120,Collins, H. v. 85 N.Nutting41 N H.v.

125.
the feetfortydeed asAs the passway extendingrepresented

street, noand as there was visible bound­from Warrensoutherly
it,of the is thethe limit thatpresumptionindicating southerlyary

the of the deedmeant what andlanguage expresses,grantors
a feet in from the mar­to lengthintended convey passway forty

Aas then located the ofof the street upon ground. passwaygin
land,extend thewould andthat beyond grantors’description

least, ofa technical breach their covenants. But ifis, atthere
wereunderstood that the defendants thethe conveyingparties

Hill,them of the into modificationby subjectpurchasedrights
street,of thecaused the thethe boundaries b'y widening plaintiff’s

defendants,would be The there­of inequitable.damagesrecovery
fore, the trial term for leave to amend theirmove at plea bymay

Grilmore,to the deed. v.in reform 59 N.a billfiling equity Metcalf
allowed,417, If such an amendment be and if itH. 432. appear,

bill, that the understood the of thea trial of the partieson length
to thehad the and not line oforiginal presentpassway reference
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street, deed,the will done thebe and render-justice by reforming
for the defendants.ing judgment

Case discharged.

Allen, J., did not sit: the others concurred.

Edgerly v. Concord.

A of a of water-worksconstructedmunicipal corporation, possessed system
for fora charter to the inhabitants andunder waterlegislative supplying

fires, and under a water commis-the exclusive control ofextinguishing
sioner, with under the fire department,control of thehydrants public
is not liable in the absence of a the for an injury,statute remedygiving

street, caused his horsetravelling upon frighttheperson by takingto'Ta
at a of water from firemen who arestream thrown a hydrant by testing
the of the of the of thecapacity hydrant by request mayor corporation,

councils,in of the and are in determin-presence mayor whocity engaged
for athe most suitable location for the erection of aning engine-house

steam fire engine.

Case, for from the atinjury horse aplaintiff’s taking fright
stream of water thrown from a hose attached to theone of
defendants’ Inpublic a thehydrants. foracting upon petition
location and construction of an in which to aengine-house, keep

insteam fire an elevated of the the andengine, part city, mayor
councils were and witnessed ancity present exhibition of water

thrown hose attached ato for thethrough orhydrant, purpose
ofthe the and the ofascertaining force the watercapacity hydrant

there. The horse of the who street,wasplaintiff, riding theupon
near the exhibition,of the tookplace at the stream offright
water, theand was fromthrown theplaintiff andcarriage injured.
The of the firechief-engineer with two firemendepartment, acting

direction,under his made the exhibition at the Nof therequest
Concord is with water anmayor. supplied construct­by aqueduct

ed aunder charter. Tolls are exactedlegislative from the inhab­
water,itants the and theusing is under the ofaqueduct control a

water commissioner for theprovided charter andby appointed by
the The are for use incity. hydrants designed extinguishing
fires, and are under the of firecontrol the Thedepartment.

theirdefendants deny liability.

Foster,W. L. J. Y. J.andMugridge, forGeorge,JET. the plain-
fiscal,tiff. “The administration of all the and mu-prudential,

of the isaffairs in council,vested thenicipal city” city composed


