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for a thecommon-law new is notremedy enforcing right, remedy
conclusive, unless, enactment or theby special by implication,

33;common-law isremedv excluded. 3 N. H.Bailey,Green v.
Bank, 369, 391; Blake,Fletcher 37 N. H.v. 21 H.Osgood v. N.

83;550, 564-567; Railroad, Railroad,23 N.v. H. Dean v.Troy ­
316,22 N. 321.H.

The fourth reason for istheassigned quashing petition clearly
insufficient. A final decree has been entered in Burke v. Rail­up
road, 160,61 N. H. which does not afford the relief in thissought
suit, fact,nor, in relief.any

Unless the elects to amend hispetitioner itpetition by turning
into a bill in and an order of transfer to the docketequity, taking

term,of the trial the order must be
Petition quashed.

All concurred.

Capital NoyesState a.National Bank v. &

court,46th rule oftheUnder that the andproviding signatures indorse-
ofments all instruments declared on shall he considered as admitted at

term,the first unless notice be given the docket thatupon are dis-they
the term,within first fourputed of that andays and affidavit filed that

such denial is not for the mere of if thepurpose execution ofdelay,
note,a declared onpromissory specially to have been executed theby

defendants as denied,is notcopartners, both the andgenuineness author-
o£its execution are taken asity andfully for allconclusively admitted

and no evidence topurposes, controvert either is received until the
defendants are relieved from the ofoperation the rule.

In a commercial is,eachpartnership, inpartner law,contemplation of the
and accreditedgeneral of theagent andpartnership, bind all themay

other inpartners his acts allby matters within the andscope ofobjects
the partnership.

When one seeks to ahold non-commercial partnership aupon negotiable
note, hepromissory must show that the note was executed the author-by

or with theity, consent,and of all theknowledge partners, or that it was
in business,the course of theirnecessary or usual in similar partnerships,

for one topartner give notes in the namepromissory of the firm.
note,A negotiable received forpromissory value before in thematurity

course ofordinary business without notice of in theinfirmity, hands of an
indorsee as collateral is freed fromsecurity, defences the maker.by

Assumpsit, lor had and received. Themoney plaintiffs
claim to recover on $2,375,a note for datedpromissory 8,May
1877, months,on lour the defendantssigned their firmby by name
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Co., of Lum-& to the order the Waumbekof C.M. Noyes payable
them indorsed to the Bothber and plaintiffs.byCompany,

the that the hold the notedefend on plaintiffsdefendants ground
defendants,Glines, one theand of contestsas collatei’al security,

to otherthe recover statedof upon groundsthe plaintiffsright
the court. At the trial the andfoundFacts by signaturesbelow.

to extent thatwere admitted the same wouldtheyindorsements
on, nohad been declared and noticeif the notehave been specially

for in Rule 46 had been filed. If this admis-or affidavit provided
from theheld to Glines defenceshall be preclude makingsion

below, him towas to move withdraw theleave grantedstated
same.

to that Glinesevidence tended show andNoyesThe plaintiffs’
Co.,the firm name of M. & and thatunder C. Noyeswere partners

23, 1877,toand delivered them as col-indorsed Maynote wasthe
$1,400of date for onfor a note that discountedsecuritylateral

and now due.that day,
two firms ofthat there were the name of M. O.claimedGlines

Co., of and two theone of name& composed Noyes personsNoyes
Brown, other of and himself. The evidenceNoyestheandof

the was thethat credit the toto show given by plaintiffstended
Glines,and and that had no knowl-of Noyes theyfirm oomposed

offered to show the suitother. Glines that note inof anyedge
him,fromwithout and that he hadauthorityNoyeswas bysigned

this suitthe note until was that neitherof brought;no knowledge
firmauthorized to the the trans-was name insignof the partners

business; the note in suitthat was an accommoda-ofaction any
Sinclair,benefit of one the firmfor the for whichmadetion note

consideration; and that the firmbusiness of thereceived anynever
the Browns was not more thanand closed untilof Noyescomposed

indate of the note suit. In to antheafter reply inquirytwo years
hecourt, that could theit was admitted not ofanythe bi’ingby

of thethe The evidence wasfacts to knowledge plaintiffs.above
excluded, he No evidence that thewas offeredexcepted.and

in to thethe ofwere regard makingput upon inquiryplaintiffs
the and thecourt found for that recoverThe plaintiffs,note. they
$1,400, and the ofnote for ofdue on the expense protestamount

in suit.notethe
case,to the athe defendants or formotion by dischargeOn

same, thethe facts were found atof themodification following
Glines, 1871,and invarious conveyancesterm. Noyestrial By
mill,one half ofeach of undivided athe owners mill-privi-became

mill,in Bethlehem. carried on andtimber lot theTheyandlege,
owned thethe lot. Each and furnished one halfonoperated

chains,and which common.teams, the sleds owned intheyexcept
out of the of lumber sold.were paid proceeds TheyThe help

theon another lot from which inthe they loggedstumpagebought
name,the M.manner, their notes for Thestumpage.same giving
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in corre-the of GlinesCo.,& was used with knowledgeC. Noyes
The lumberthe sale of the lumber.with reference tospondence

name, for in notesand was often paid pay-in the firmwas billed
theindorsednotes so received werethe firm name. The byable to

River,name, discounted the bank at Wellsfirm anddefendants’ by
Littleton, with thethe of and knowledgeor procurement Noyesby

dis-the firm were everNo notes as makersof Glines. bysigned
thethe firm. Their business was get-for the benefit ofcounted

of it into lumber.of timber and the Theyoff manufacturingting
lumber of others to sell.not manufactureddid purchase

wa,s in& to the notefirm name of M. C. Co.■The signedNoyes
accom-from It was ansuit without Glines.by Noyes authority

Neither Glinesnote, in renewal of another note.modation given
note, had nothe firm benefit from the and Glinesnor received any

it.firm name was tothat the signedknowledge
no to show theAt the trial there was offer foregoingoriginal

facts, of defence to the note. Thebut there was no waiver any
the the motion.to onexcepted hearing foregoingplaintiffs

Mitchell B. with for the defend-PageBingham (N them),
ants.

that the1. was incumbent on the to show notIt plaintiffs only*
theirwere to further and show thatdefendants butpartners, go

was in a business as a commer­branch ofpartnership recognized
;; orhadcial or business or that authoritytrading Noyes express

to notesthat it was and in their business givenecessary customary
or non-­of the character in In case of non-commercialsuit. the

no of exists. Author­trading partnerships, authoritypresumption
Part.,647, 648; ss.must be shown. Coll. Sto.Part. ed.)ity (6th

126; 54;102, 32;43; BillsSmith Merc. L. Bills Chit.Byl.
Dower, 635; B.B. & Dickinson v. 10Greenslade v. 7 C. Valpy,

128; 963;Roberts,& C. Bramah v. 3 N. v.C. HedleyBing.
315;3 A. & E. 1 Car. & Mar.v.Bainbridge, S.)(N. Levy Pyne,

; 833;453­ Hasleham v. A. v. Ja­Young, 5 & E. Garland(N. S.)
218;comb, 139;L R. 8 Hunt v. 6 v.Ex. Lans. Gin­Chapin, Ulery­

rich, 207;581; Lackman,Ill.57 Skillman v. 23 Cal. Smith v.
Sloan, 285; Braswell, 69;37 Wis. v. 13 BushJudge Pooley

Whitmore,v. 10 Heisk. 629.
note;did not2. Glines the he did not authorize one tosign any

it; he did not know it was signed one until suit wassign by any
commenced; and no one undertook to bind him. what basisUpon
is his to be established? It is said he wasliability Noyes’s part-
ner? So were the two Browns. What is there in the facts which

”“plaintiffsin law would authorize the to call Co. Glines instead
of Brown? isThere no evidence that either firm was a commer-
cial Non constat but that the one to whichpartnership. the
Browns was a commercial while the otherbelonged partnership,
was a non-commercial or non-trading partnership.
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collateral andwas the asThe note held plaintiffs3. by security,
hadthat it be if it not beento the same defences wouldis open

v.that the doctrine ofThe contend Jennessplaintiffspledged.
66,Little,v. N. H.Bean, 266,N. H. Williams 11 was over­10 and

Bank,v. 58 N. and v.83, PaigeH.in Tucker Savings Chap­ruled
not inman, N. H. But the was raised333. question58

Bank; in v.Paigeand the conclusionSavingsv.Tucker
Tucker v. Savingsbased the thatis assumptionuponChapman

commercial heldfor the that paperis an positionBank authority
rule.not theis fromcollateral excepted generalas security

Streeter, took the note1.for the TheChase plaintiffs. plaintiffs
$1,400,loandue,it collateral for a ofwas assuit before securityin

the note. the tothe of Besides presumptionupon validityrelying
Ins., 812;the Dan. s.Neg.from their note (1that effect holding

171,Notes, 196; Ev., theirs. 2 evidenceGr. ss.Pr. 172),Sto.
value,for inthat the note bonato show fide,they acquiredtended

business, without ofof before and noticeusual coursethe maturity,
wasits no evidenceandcircumstance impeaching validity;any

of thesethe to the of eitherdefendants propo-offered contraryby
note,the the the offered byAll facts ofsitions. regarding making

■ Bean,them, The Jenness v.excluded. doctrinewere ofproperly
Little, 66,266, v.and 11 N. wasN. H. H. questioned10 Williams

Bank, 83, inN. H. and was v.v. 58 Paigein Tucker overruled
N. H. 333.58Chapman,

ofto the the noteadmission in2. The regard havingsignature
as ifmade the defendants is as it hadbindingbeen expressly by

so,rule,ofunder the the and even more becauseoperationarisen
thereto them in adefendants’ consentthe express places position

could from court withnot ask-relief the ofany hopewhere they
thatit. Therefore we contend all the evidence offered bygetting

to the manner of the noteGlines as inthe defendant signing ques-
it,totion, to the of do and as to thereas Noyesauthority being

Co.,M. C.under the name of & wastwo firms Noyes incompetent,
haveIt would been even ifrejected.and incompetentproperly

had the ofbeen the notethe action brought by payeesoriginal
their indorsees.of innocentinstead

toevidence the defendants tended show that3. The offered by
an accommodation- The ofnote in was note.the question object

is, that for itnote the whose accommodation is madea partysuch
it raise it. To make and issueand money uponmay negotiate

full to it.note the holder raise moneysuch a authoritygives upon
holders, aof innocent cannot showthe hands thatIn partnership
some of the'was used withouttheir by partners authority..name

369; Freschl,H. v. N.Thompson, Wagner42 N. 56 H. 495.v.Bank
the the court below4. limitedassessing damages,In plaintiffs’

$1,400 note,to the due on theamount withthe amount together
fees, much the ininstead of the amount due on notelargerprotest
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do not and the defend-To this course the object,suit. plaintiffs
is theas the defendants sameIts effect toants cannot.certainly

note,be or tonote to an accommodationas had theif provedthey
thebetween them and originalsome as payees,possess infirmity

evidence this hadin same as if upon pointfact the their rejected
and credited.been received fully

busi­Smith, The are sued asJ. defendants copartners doing
firm C. & Co. The declaration isthe of M.ness under name Noyes

the asif it that defendants suchto be treated as partnersalleged
thatsuit. An thethe note in admissionmade and signaturesigned

to the note isis is an that the name attachedadmissiongenuine,
defendants, thereand one of thethe firm name of the placed by

other; theof the and admission isthedefendants with authority
535;Grilchrist, N. H. Nicholas v.11conclusive. v.Williams

Oliver, 218; N.N. H. v. 41 H. 32.Farmington,36 Bank The
inadmissible because in conflictoffered thereforeevidence was

admission, there was no evidence that thewith the and because
the had nothat firm received consid­had anyplaintiffs knowledge

law,is, in offor the note.eration contemplationEvery partner
of and bindthe and accredited the mayagent partnership,general
inall his acts all matters within thethe other partners scopeby

of the When the is of aand objects partnership. partnership gen­
nature, and selleral commercial one onpartner may buy goods

mayof the he borrow contractmoney,account andpartners ip;
debts; make, and notes andpay negotiatemay sign, promissory

ofin the name and on account theother paper partner­negotiable
125;Part., 101, 124,125.ss. Sto. ss.Sto.ship. Ag.,

It of the towithin the business borrowbeing scope partnership
notes, it thatand follows onenegotiate promissory partnermoney

liable,beand still his firmthe unlessmisappropriate moneymay
the tocreditor knew or had reasonable believe that theground

thenot for the use of firm.was borrowed v.Wagnermoney
Rider, 512;495; v. N. H.Freschl, 56 H. Bank 58 v.N. Hayward

;French, Bank, 529;v. 5 Pet.12 Bank v.457­Gray Winship
Eldred, each9 Wall. 544. thatJustice requires partner, having

it into the his to do an actof which must beput power copartners
to himself or to another innocent should himselfinjurious party,

the whosuffer the rather than innocent has con­party placedinjury
Nichols, 289; Mather,1in him. Salk. Fitzherbertfidence Hern v. v.

34,12; Brown, ;1 N. Sto.T. Nixon 57 H. 39­ s.R. v. 127.Ag.,
facts the are entitledthe stated toUpon plaintiffs judgment.

But for a new trial thethe defendants ask thatupon ground
defence,misfortune from theirwere preventedthey makingthrough

beand otherwise done. this motion athat will Uponinjustice
taken,has been had. The is now that the firm ofpositionhearing

M. firm,& Co. orC. was a non-commercial andnon-tradingNoyes
or forthat was no either tothere power, express implied, partner
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bind the firm note. In a ora commercialby promissory trading
the extent of a to bind the firm is apowerpartnership, partner’s

law isof law. the commercial eachquestion By partner presumed
to be intrusted his with a in all theby copartner general authority

affairs. the restrict­Any agreement among partnerspartnership
the of one as a for the othersing authority partner general agent

inis between themselves. Butoperative non-tradingonly part­
such as and andnerships, farming mining partnerships, partner­

of and the of aships physicians, powerpractising lawyers partner
to bind his is a of fact. The are inquestion partnerscopartners
no sense in trade. In such a aproper engaged partnership part­

firm,ner not to bind thedoes and conse­generally possess power
law,extent of his is not fixed the rules ofby.thequently powers

'When,but is beeach case left to decided its facts.upon particular
therefore, one to hold a firmseeks anon-trading upon negotiable
instrument made a he must eitherby single partner, expressprove

or that of isthe notes the customauthority, giving promissory
business,and in the same or such facts warrant theas willusage

that the had beenconclusion invested hispartner by copartners
Braswell, 69;with the v. 13 BushJudgerequisite authority.

;Sloan, 629;Whitmore,Smith v. v.37 Wis. 285­ 10 Heisk.Pooley
Bennett, 686;v. 4Ricketts Man. Gr. & S. v.Hasleham 5Young,

833; v.A. & E. 3 A. & E.Hedley(N. S.) Bainbridge, (N.
315; ;Levy Roberts,v. 1 & Mar.S.) Car. 453­ Bramah 1v.Pyne,

469; 128;N. v.C. Dickinson 10 B. & C. Green­Bing. Valpy,
Dower, 635; Moore, 419;slade v. B. & Dow v. N.7 C. 47 H.

Freschl, ; 512;N. H. v.Wagner Rider,v. 56 495­ Bank N. H.58
Bullitt, 256,Kimbro 22v. How 268.

In v. where one of two inBainbridge,Hedley supra, attorneys
debt,the note of the firm in of their thegavepartnership payment

remarked,court in trade have asauthority, regards—“Partners
third to bind the firm bills of itfor is in thepersons, by exchange,

do;usual course of mercantile transactions so to and this authority
merchants,is the custom and law of which is of the lawby part

of the land. But the same reason does not to otherapply part­
There is no custom or that shouldnerships. usage attorneys

instruments;be to nor is it fornecessary theparties negotiate
of their business.” And the burden is the holderpurposes upon

of the note such firm toa orgiven by prove authority, necessity,
Sloan,Smith v. The same is true of ausage. supra. partnership

Ross,of Crosthwait v. 1 23. Sopractising physicians. Humph.
one of a firm tavern cannot bind hiskeeping copartners except

within the Bank,business of the firm. v.Cocke Branchstrictly
3 Ala. 175. But if the business is of such as tomagnitude require

credit,and the rule will be of doubtfullarge capital application,
and it will much the of thedepend very upon usage particular
firm, Inst.,and others 1 Dan. s. 358.similarly engaged. Neg.

There is no in a member of a stock com-implied jointauthority
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of the directors of theof on theto bills exchange partacceptpany
Nor can oneRoberts, 1 N. C.Bramah v. 469. part-Bing.company.

ofon the businessfirm for the ofin a formedner purpose carrying
firm.the note of the Judgebind the others v.givingmining by

Braswell, inter-69. Nor has one of several13 Bush persons jointly
orin a farm to bind the others by acceptingested power drawing

267,256, In the case ofBullitt, 22 268.bills. Kimbro v. How.
in one tothe law authority partnerimpliestrading partnerships,

bills, thebind the firm and because drawingby drawing accepting
suchof on aare for theand purpose carryingaccepting necessary

forit does that are thebut not follow necessarytheypartnership;
on the business of aof carrying non-trading company.purpose

v. 10 B. &Dickinson C. 128.Valpy,
the defend-the facts we think the ofUpon reported partnership

the or non-com-ants comes within class denominated non-trading
the notes for themercial Whetherpartnerships. given stumpage

not If in-were individual or firm notes does weretheyappear.
suit,notes, the in and the one of which it was adividual then note

renewal, werewere the notes issued in the firm name. Theyonly
Glines,or of and for themade without the assentknowledge

fraudaccommodation of a Their issue was astranger. uponclearly
It does not the firm ever hired or had occa-Glines. thatappear

credit, thesion to hire or unless stump-money, buy property upon
above so It dealt in a com-mentioned wasage singlebought.

manufactured from their own With themodity, logs.—lumber
the firm was notof thesingle exception purchased,stumpage

merchandize,in but confined its business to manu-engaged buying
and theirlumber. It is true wasfacturing selling correspondence

name,in firmcarried on the firm and notes to the theirpayable by
firm name were received in of the manufactured lumberpayment
sold, and were banks. But in thisdiscounted at the respect they

ordo not differ from a of orpartnership attorneys, physicians,
farmers,miners, clients,firmor who draw bills in the name upon

disbursements,and customers for services and and checkspatients,
funds,banks for and transfer notes toupon partnership belonging

the firm indorsement. In an action the ofby validityinvolving
bill, indorsement,check,such a or as other theagainst partners,

their be bound towould establish itparty asserting validity by
Sloan, supra,Smith v. 285.proof.

Our conclusion the defendant isis, that Glines entitled to a new
trial, theon that his defence was notmisfortuneground through

show,at the trial. a new trial the mustpresented plaintiffsUpon
to recover,in order from toGlines to theauthority Noyes give

suit,note in or theon of Glines that it wasknowledge part given,
business,or that it inwas the course of their or usual innecessary

similar for one to innotespartnerships partner give promissory
the name of the firm. A new trial will be at the trialgranted
term, if the terms to be there settled are with.complied
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It is no defence for that the took the note asplaintiffsNoyes
Bank, 83;N. Chap-collateral Tucker v. 58 H. v.security. Paige

man, H.58 N. 333.
Case discharged.

Stanley, J., did not sit: the others concurred.

Riley v. Farnum.

A person in a recover aoccupied public highway- mayrepairing against
traveller for the latter’s want ofoccasioned careinjuries ordinaryby
and prudence, did not contribute to hisprovided his own negligence
injuries.

A of areport referee when itwill not be recommitted for special findings
is not made to will beappear changedthat the findings thereby.general

Case, 17,for referee.aFacts found Januarynegligence. by
1881, the of Concord to clearwas theplaintiff cityemployed by

an accumulation of ice aaway snow and crossing uponupon
Main street. While he of south-was in the act shovelling, facing

in a bent from the northerly posture, the defendant approached
with him,a horse and himand drove against throwingsleigh,
down and of.the The accidentcausing injuries complained

noon,occurred about amountat which hour there is ausually large
of travel at the The defendant was seatedof the accident.place

ahead,in a low horse,behind hissleigh looking straightdirectly
street,and was on his but didhand of centre of theside theright

not see the was aware ofuntil he ran him. Heplaintiff against
the time ofamount the street at thatof travelusually large upon

and was bellsat a rate of and withday, driving uponproper speed,
his horse.

The was also of the amount ofawareplaintiff usually large
northward,travel hour,the for thestreet at that and lookedupon

accident,of about three minutes beforepurpose guarding against
collision, team,the 'and hisno resumedapproachingobserving

in the described. The which he wasshovelling posture repairs
were or five eachand were four timesmaking requirednecessary,

winter. It was for him to be in the above de-necessary posture
scribed. He in withwas the exercise of care consistentordinary
the of his and no on -his con-performance duty, negligence part
tributed to the accident. caused theThe defendant’s negligence
accident, and consisted in not such a lookout as wouldkeeping
have enabled him to driv-discover the in season to avoidplaintiff

him.ing against


