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It is no defence for that the took the note asplaintiffsNoyes
Bank, 83;N. Chap-collateral Tucker v. 58 H. v.security. Paige

man, H.58 N. 333.
Case discharged.

Stanley, J., did not sit: the others concurred.

Riley v. Farnum.

A person in a recover aoccupied public highway- mayrepairing against
traveller for the latter’s want ofoccasioned careinjuries ordinaryby
and prudence, did not contribute to hisprovided his own negligence
injuries.

A of areport referee when itwill not be recommitted for special findings
is not made to will beappear changedthat the findings thereby.general

Case, 17,for referee.aFacts found Januarynegligence. by
1881, the of Concord to clearwas theplaintiff cityemployed by

an accumulation of ice aaway snow and crossing uponupon
Main street. While he of south-was in the act shovelling, facing

in a bent from the northerly posture, the defendant approached
with him,a horse and himand drove against throwingsleigh,
down and of.the The accidentcausing injuries complained

noon,occurred about amountat which hour there is ausually large
of travel at the The defendant was seatedof the accident.place

ahead,in a low horse,behind hissleigh looking straightdirectly
street,and was on his but didhand of centre of theside theright

not see the was aware ofuntil he ran him. Heplaintiff against
the time ofamount the street at thatof travelusually large upon

and was bellsat a rate of and withday, driving uponproper speed,
his horse.

The was also of the amount ofawareplaintiff usually large
northward,travel hour,the for thestreet at that and lookedupon

accident,of about three minutes beforepurpose guarding against
collision, team,the 'and hisno resumedapproachingobserving

in the described. The which he wasshovelling posture repairs
were or five eachand were four timesmaking requirednecessary,

winter. It was for him to be in the above de-necessary posture
scribed. He in withwas the exercise of care consistentordinary
the of his and no on -his con-performance duty, negligence part
tributed to the accident. caused theThe defendant’s negligence
accident, and consisted in not such a lookout as wouldkeeping
have enabled him to driv-discover the in season to avoidplaintiff

him.ing against
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thebound to usethat the wasclaimedThe defendant plaintiff
athe street that personof care while uponsame laboringdegree

use; that, the factsbound toon foot is uponthe streetcrossing
did not exercisestated, to find that thereferee plaintiffthe ought
to hiscare; such contributedhis lack of care injury,—thatsuch
The defendantthe defendant is not liable.therefore thatand

care on the of the requiredthat plaintiffclaimed ordinary partalso
to teams from travel-erected a barrier hindershould havethat he

andwhere he wasof the street shovelling,theling upon portion
asto his So farto do so contributed anythat his injury.neglect

claim, referee finds otherwise.this theof fact is raised byquestion
denied; andnonsuit, the refereefor a whichdefendant movedThe

the defendant excepted.
calledaccident,the the defendant uponthe followingdayUpon

to thehim thetalked with aboutand injury. Subjectthe plaintiff
to thetothe was testifydefendant’s plaintiff permittedobjection,

conversation.
for furtherto recommit the amoved reportThe defendant

itfacts, the nature of whicha furtherof without hearing,finding
motion, andThe court denied theto state.is not necessary

defend-on the for the and theordered plaintiff;reportjudgment
ant excepted.

Lana, thefor defendant.Leach Stevens and S.tf

Lonovan, J. theWalker, and Y. forL.Ray Mugridge,B.
plaintiff.

Smith, to caredefendant was bound exerciseJ. The ordinary
traveller,of the as a to avoidand in his useprudence highway

use of the exercise ofto one in the rightful way. Anyinjury any
less than this would be for whichcare and prudence negligence,

to notthe defendant would be liable one andinjured therebyany
the defendant exercised such care andhimself in fault. Whether

foundwas of fact which the referee has ad-aprudence question
theto defendant.versely

in theThe wasplaintiff lawfully employed making repairs upon
it the of to Ifand which was the make.dutyhighway, legal city

he observed care andin such repairs ordinary prudencemaking
travellers,the teams of he was-to avoid being injured by passing

not of This also was anegligence. questionguilty contributory
fact, found to the defendant.of which the referee has adversely

theThe of care and which wereprudence partiesdegree severally
such as of care andbound to observe was persons ordinary pru-

dence, or mankind in would have observed under thegeneral,
Henniker, 41same Tucker v. H. 317. Whatcircumstances. N.

a ofwould be care andordinary prudence depends upon variety
time,circumstances, ofsuch as amount and characterlocality,
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weather.and of thetravel, the condition of thethe and highway
care,ofto use the samewas bound'Whether the degreeplaintiff

more, street, or shouldless, in theor or than a foot traveller crossing
fact,barrier, law, toof but ofa were nothave erected questions

referee, and, it must be weredetermined thebe presumed,by
:him for itat the trial and consideredhis attention byuponurged
so farhe finds on both of theseis stated in the that points,report

fact, of The motionof in favor theas are plaintiff.questionsthey
nonsuit, therefore, refused.for a was properly

be-no the admission of the conversationWe see toobjection
theon daytween the the plaintiff’s injuries,parties concerning

wasthe reason is stated evidenceaccident. No thewhyfollowing
admissions, if the defendant madenot admissible. Whatever any,

ofof his own of offer compromise,anyindependentnegligence,
admissible, made, seemthe wouldwere and if none were testimony

to have been immaterial.merely
been recommitted was aWhether the should have ques-report

term,the trial it has nottion to at andof fact be determined
beenuseful would havebeen made to that any purposeappear

Janvrin, N. H. 144.recommittal. Janvrin v. 58aaccomplished by
remain, evidenceThe based all thewouldgeneral finding upon

case, whichin the the additionalthat findingsincluding upon
based, was of andwould be that the defendant guilty negligence,

that the If the to thewas not in fault. answers requestsplaintiff
defendant,mot be most favorable to theanswered shouldalready

ofreason for a in- favorwould nothey judgmentpresent legal
defendant, show of thethe nor that the conclusionwould they

is of evidence that a new trialreferee so much the weightagainst
■shouldbe had.

overruled.Exceptions

Allen, J., concurred.did not sit: the others

Bailey.Cloutman v.

timber,for deceit in the sale of cannot beAn action maintainedstanding
of the to title infor failure defendant’s covenant as his deed.

case, state,in inThe rule if ever this abolishedhas beenShelley’s adopted
far it to of realso as devises estate.applies

Case, deceit in the sale offor timber. Thestanding alleged
in thatdeceit consisted the defendant was the ownerrepresenting

the onin fee of land which the timber was when in factstanding,
he the owner of a life estatewas Facts found a referee.only. by


