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the travel, and the condition of the highway and of the weather.
Whether the plaintiff was bound to use the same degree of care,
or more, or less, than a foot traveller in crossing the street, or should
have erected a barrier, were not questions of law, but of fact, to
be determined by the referee, and, it must be presumed, were
urged upon his attention at the trial and considered by him : for it
is stated in the report that he finds on both of these points, so far
as they are questions of fact, in favor of the plaintiff. The motion
for a nonsuit, therefore, was properly refused.

We see no objection to the admission of the conversation be-
tween the parties concerning the plaintiff’s injuries, on the day
following the accident. No reason is stated why the evidence was
not admissible. Whatever admissions, if any, the defendant made
of his own negligence, independent of any offer of compromise,
were admissible, and if none were made, the testimony would seem
to have been merely immaterial. ) ‘

Whether the report should have been recommitted was a ques-
tion of fact to be determined at the trial term, and it has not
been made to appear that any useful purpose would have been
accomplished by a recommittal. Janvrin v. Janvrin, 58 N. H. 144.
The general finding would remain, based upon all the evidence
in the case, including that upon which the additional findings
would be based, that the defendant was guilty of negligence, and
that the plaintiff was not in fault. If the answers to the requests
mot already answered should be most favorable to the defendant,
they would present no legal reason for a judgment in- favor of
the defendant, nor would they show that the conclusion of the
referee is so much against the weight of evidence that a new trial
should be had.

. Frceptions overruled.

ALLEN, J., did not sit: the others concurred.

CLOUTMAN v. BATLEY.

An action for deceit in the sale of standing timber cannot be maintained
for failure of the defendant’s covenant as to title in his deed.

The rule in Shelley’s case, if ever adopted in this state, has been abolished
so far as it applies to devises of real estate.

CASE, for deceit in the sale of standing timber. The alleged
deceit consisted in representing that the defendant was the owner
in fee of the land on which the timber was standing, when in fact
he was the owner of a life estate only. Facts found by a referee.
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The land on which the timber stood was devised to the defend-
ant for life, remainder to his heirs in fee. November 15, 1873,
the defendant conveyed to the plaintiff, by warranty deed con-
taining the usual covenants of warranty, all the timber standing
on the land, one foot or more in diameter, with the privilege of re-
moval within three years. The plaintiff entered the following
winter and removed a portion of the timber. In 1879 the re-
mainder-men sued the plaintiff for the timber taken off, and recov-
ered judgment and execution, which he has paid. He has never
received any compensation for the timber sold.

Both parties understood at the date of the conveyance that the
defendant owned only a life interest in the farm, and that the
defendant’s heirs owned the remainder; but they were unlettered
men, and ignorant of the law, and each in good faith believed that
the defendant had the legal right to sell the trees named in his
deed, because they were of such age and size that they had
reached their maximum value. There was no wilful misrepre-
sentation, fraud, or deceit on the part of the defendant in procur-
ing the purchase, nor during any of the negotiations for the sale
of the timber, unless the defendant’s covenant of warranty con-
stitutes deceit, as matter of law.

The court ordered judgment on the report for the defendant,
and the plaintiff excepted.

Barnard § Barnard and L. W. Fling, for the plaintiff.

Chase & Streeter and K. H. Dearborn, for the defendant.

Smrre J. The defendant took a life estate in the land under
the will. The rule in Shelley's case, if it was ever adopted in this

state, has been abolished so far as it applies to devises of real es-
tate. G. L., ¢. 198, s. 5.

The alleged deceit was, that the defendant represented that he
was the owner in fee of the land on which the timber stood. The

proof is, that both parties understood at the time of the convey-
ance that the defendant owned only a life estate in the land.

Not only no wilful deceit is shown, but the plaintiff was not de- -

ceived as to the defendant’s title. Hoité v. Holcomb, 23 N. H. 535,
562; Page v. Parker, 40 N. H. 47, 69; Newell v. Horn, 45 N. H.
421. )

Hrceptions overruled.

STANLEY and BLopegrTT, JJ., did not sit : the others concurred.




