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have in their county, and exclusive cognizance of all

crimes and offences committed within the town in which such

court is established, so far as justices of the peace have jurisdie-

| tion.” G. L., ¢. 252, s. 8. Warrants in criminal proceedings, issued
by a police court or by any justice within a town in which a
police court is established, must be made returnable before such
police court, and not elsewhere. G. L., ¢. 262, s. 11. Under these
provisions of the statutes, all actions, civil and criminal, so faras
justices of the peace have jurisdiction, triable in towns or cities
where a police court is established, must be tried before such

police court, and not elsewhere. The establishment of a police
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\

\

court suspends the jurisdiction of justices of the peace as to all
actions, civil and criminal, triable in the town where such court is
established. The police court of Pittsfield was legally established.
State v. Varrell, 58 N. H. 148.

T Proceeding dismissed.

ALLEN, J., did not sit: the others concurred.

"SMART v. GALE.

‘When a stock of goods together with the furniture and fixtures in a store
is sold for a gross sum, and there is a failure of title as to the fixtures, .
the purchaser cannot maintain an action for money had and received to
recover back a portion of the purchase-money on the ground of a partial
failure of consideration, but his remedy is upon the contract.

Assumpsit, for money had and received. TFaets found by a
referee. September 8, 1879, the plaintiff purchased of the defend-
ant the stock of goods, furniture, fixtures, and good-will of a fruit -
store in Concord, for the sum of $3,200, with an agreement that
neither the defendant, nor his son who had been a clerk in the
store, should engage in the same business in Concord for ten years,
agreeing to pay therefor by conveying to the defendant a house
valued at $2,400, and giving notes for $600 and $200, secured by
mortgage on all the property in the store except,the stock. The
defendant, by a bill of sale under seal, conveyed to the plaintiff all
the stock in trade, furniture, fixtures, including shelving and count-
ers, and all other peisonal property in the store and store cellar.
The bill of sale also contained the following: “ And I hereby cov-
enant with the said grantee that I am the lawful owner of the said
goods and chattels, that they are free from all incumbrances, and
that I have good right to sell the same as aforesaid, and that I
‘will warrant and defend the same against the lawful claims and



June, 1882.] CURRIER ». WOODWARD. 63

demands of all persons.” He also gave to the plaintiff a bond in
accordance with his agreement not to engage in business for ten
years. The plaintiff conveyed the house to the defendant, and
gave him a note for $600, and a note for $200, sceured by mort-
gage, as had been agreed. No price was fixed for any portion of
the defendant’s property separate from the vest. The plaintiff
immediately entered into possession of the store and other prop-
erty purchased. e did not rescind or attempt to rescind the con-
tract. He did not reconvey or offer the property, or any part of it,
back to the defendant. In December, 1879, he was informed that
the owner of the store owned the {ixtures, and thereupon he com-
menced this action, December 17, 1879. Ile continued to occupy
the store till about June 1, 1880, when he abandoned it, and sur-
rendered the key to the agent of the owner, leaving therein all
the property purchased of the defendant except the stock of
goods.

Gould & Martin, for the plaintiff.
Leach & Stevens, for the defendant.

Crark, J. The plaintiff seeks to recover the value of the fix-
tures on the ground of a failure of consideration. This is not a case
of a payment made upon a legal consideration which has wholly
failed, and may thercfore be recovered back. Leach v. Tilton, 40
N. H. 478, 475. There was no separate valuation of the fixtures,
and no offer to return them. Weeks v. Robie, 42 N, H. 316. The
contraci was entire, and has never been rescinded, and the action
cannot be maintained. Way v. Culting, 17T N. H. 450 ; Miner v.
Bradley, 22 Pick. 457; Clark v. Baker, 5 Met. 462; Busseit v.
Percival, 5 Allen 845.

Judgment for the defendant.

ALLEN, J., did not sit: the others concurred.

[

CURRIER v. WOODWARD. .

Mere intention to occupy premises as a home at some future time, with-
out actual residence or occupancy, is insufficient to establish a home-
stead.

Ocecupancy is essential to the existence of the homestead vight, and for the
purpose of its creation or inception the occupancy must be actual,
although a constructive oecupancy may be sallicient to retain a home-
stead once acquired.
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