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question of the right to vote was determined before the election
by the proper officers. The same question, and the existence and
eligibility of a person receiving a majority of the votes for super-
visor, could be determined after the election by another fribunal.
Great dangers attend a non-observance of the distinetion between
judicial duty, including a fair trial, and ministerial duty in the
discharge of which no trial is necessary. The legislature did not
intend that a vote containing a full Christian name should be
rejected when that name is a single letter, or that the question
whether a Christian name of a person voted for containg more than
one letter should be tried by the moderator for the purpose of
deciding whether a vote should be counted. The intention was,
that a vote on which the first Christian name is but one letter
should be rejected by the moderator without trial, and without
any other information than that given by the vote. But this pur-
pose is in conflict with the intent to make no change in the law
which permits one Jetfer to be a name; and the mandatory clause,
that votes shall not be counted, is inoperative because it is incapa-
ble of execution without a trial of a question which the legislature
intended should not be tiied under that clause for the purpose of
enforcing it.

In counting the three votes, and declaring no choice, on the
second ballot, the moderator did his duty. If he had refnsed to
count them, and had declared Holden elected, he would have been
guilty of usurpation, and, on quo warranto brought by Colburn,
Holden would have been ousted.

Judgment for the defendant.

All concurred.

HARRINGTON v. MANCHESTER & LAWRENCE RAILROAD.

The fact that the foreman of the jury was uncle of the treasurer of the
defendant corporation, who was also a stockholder and a witness on the
trial, is not sufficient ground for setting aside the verdict, when diligence
has not been used to ascertain the juror’s disqualification, and objection
is not made before the verdict.

CaAsn, for personal injuries. After the trial, and a verdict for
the defendants, the plaintiff moved to set the verdict aside because
the foreman of the jury was an uncle of the defendants’ treasurver,
a stockholder in the corporation, and a witness on the trial. The
juror was regularly drawn from a town in the county, and had
been in attendance as a juror eight days before the trial. The
juror understood that the defendants’ treasurer was a stockholder.
Motion denied.
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Sulloway, Toplff § O Connor, for the plaintiff.
J. W. Fellows and C. H. Burns, for the defendants.

- AriEN, J. It is repugnant to the natural sense of justice that
one pecuniarily interested in the event of a trial, or related to
either party to the cause, should decide, or take part in deciding,
its merits. The preservation of confidence in jury trials, and of
purity in the administration of justice, requires that jurors should
be free from objections which are everywhere recognized as dis-
qualifying, and that they should be “as impartial as the lot of
humanity will admit.” Bill of Rights, Art. 86. The smallest
pecuniary interest in the result of a cause disqualifies a juror from
sitting, and is a sufficient ground for a challenge for cause (Page
v. Contoocook Valley Railroad, 21 N. H. 438, Smith v. B. C. § M.
Railroad, 36 N. H. 4568) ; and near relationship by blood or mar-.
riage to a party in interest has always been regarded as having
the same effect. Bean v. Quimdy, 5 N. H. 98; Gear v. Smith, 9
N. H. 63; Sanborn v. Fellows, 22 N. H. 478; Moses v. Julian, 45
N. H. 52, 56. The stockholder of a corporation having for its
object a dividend of profits, though not a party in a striet or tech-
nical sense when the covporation sues or is sued, is necessarily
interested in the result of the proceeding, and is so far a party im
interest as to come within the disqualifying rule; and neither he,
nor his near kindred, would ‘ordinarily be permitted to sit as a.
juror. Page v. Contoocook Valley Railroad, supra; Smithv. B.
C. ¢ M. Railroad, supra; Moses v. Julian, supra; Quinebaug
Bank v. Leavens, 20 Conn. 87; Place v. Butternuts Mfg. Co., 28
Barb.'508; Ranger v. Great Western Railway Co., 5 H. L. Cas.
1854. The mnephew of the foreman of the jury was not only a
stockholder in the defendant corporation, but was also an impor-
tant officer testifying in the case, and to some extent representing
the defendants. He was so far identified in interest with the cor-
poration, and known to the juror to be so, that the relationship
‘was a disqualifying objection, and a sufficient cause for challenge.
It has not been the usual practice to disturb a verdict for a dis-
qualification of one of the jurors rendering it, when the objection
has not been taken until after verdict, and was known, or by rea-
sonable diligence might have been known, to the party making it,
before the trial or before verdict; and the burden of showing want
of knowledge, and due diligence in discovering the objection, has,
as a rule, been placed on the party moving for a new trial. In
Rollins v. Ames, 2 N. H. 849, it was decided that the fact that a
juror had, as a magistrate, taken the depositions of the witnesses
of one party was good ground for a challenge, but objection was
. not made until after the verdict ; and the verdict was not disturbed,
because only one of the two attorneys for the excepting party
made and submitted his affidavit that he was not aware of the
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objection before the verdict. It did not appear that the other attor-
ney, or the party himself, was aware of the fact of legal incapacity
in season to have taken advantage of it before verdict. In State v.
Huscall, 6 N. H. 852, 360, the objection was that the juryman was
drawn move than the required time of twenty days before court,
and it was decided that it was too labe to take the objection after
verdict, on the ground that the party and his counsel had had
opportunity to examine the venires and discover the irregularity
before trial, and, failing to do this, the objection was waived. To
the same effect are Welcox v. School District, 26 N. H. 808, where
only one selectman was present at the drawing of jurors, and the
irregularity did not appear in the return npon the venire, but onl
in the records of the town; Bodge v. Foss, 39 N. I. 406, 407,
where the objection was, that the officers who attended to the
drawing of jurors had not been chosen under a new organization
of the town after its division by the legislature; and Pittsfield v.
Barnstead, 40 N. H. 477,497. In all these cases the objection was
taken after verdict, and neither the parties nor their attorneys had
knowledge of the objection at the time of trial. Iaving oppor-
tunity, and failing to seasonably cxamine the returns upon the
venires and the records of the town, the objection could not pre-
vail. In State v. Dandels, 44 N. H. 883, 885, the objection was,
that the juror was prejudiced by previous conversation about the
case, and it did not appear that the prejudice was not known to
the respondent or his counsel before verdict, and a new trial was
refused. In Wassum v. Feency, 121 Mass. 98, the objection that
a juror was an infant was not taken until after verdict; and
though the fact of infancy was not known to the party or his coun-
sel during the trial, it was decided that there had been sufficient
opportunity to learn the fact, and make the objection at the time
the jury was impanelled to try the case, and that objection after
verdict came too late. In the opinion, it is said that the same rule
applies to a juror disqualified by reason of interest or relationship ;
and Jeffries v. Randoll, 14 Mass. 205, and Woodward v. Dean, 113
Mass. 297, are cited as authorities. Even in a capital case, applica-
tion of the rule has been made to a juror not of the county or vicin-
age as required by the constitution. See anonymous case referred
to in Amherst v. Hadley, 1 Pick. 88,41, 42. In Quinebaug Bank v.
Leavens, 20 Conn. 87, objection after verdict was made, that a juror
was the father of a stockholder of the bank,and that the fact was not
known to the defendant or his counsel before verdict. This was
decided to be a sufficient ground for challenge, but the objection
came too late, the defendant not having been diligent in inquiry to
learn the fact before verdict.

The general rule derived from the cases is, that if the party has
used reasonable diligence to ascertain the competency of a juror,
and has failed to discover disqualifying facts afterwards proved,
and which might operate to his prejudice in the trial, the verdict




80 RICHARDSON », WEARE. [Hillsborough,

will be set aside; otherwise not. Proffat’s note to Rollins v.
Ames, 9 Am. Dec. 79, 82. It does not appear, from any facts in
the case, that the plaintiff used diligence in discovering the rela-
tionship of the juror to a stockholder of the defendants, and the
motion to set the verdict aside was properly denied.

Judgment on the verdict.

CLARK, J., did not sit: the others concurred.

RICEARDSON v. WEARE.

A new trial will not be granted, because the jury were directed to find,
specially, material facts in addition to the general verdict.
‘When the special finding is inconsistent with the general verdict, the for~

mer controls.

CAsE, for damages from a defective highway, tried on the gen-
eral issue. After the jury had received general instructions,
which included the instruction that if the injury was in any de-
gree the result of the plaintiff’s want of ordinary care, the verdict
must be for the defendants, by request of the defendants’ counsel
the jury were directed to answer this question: Did the injury to
the plaintiff occur in consequence of any neglect or fault on his
part ? A general verdict was retunrned for the plaintiff, and the
special question was answered in the affirmative. The court
ordered judgment for the defendants, and the plaintiff excepted.

Sulloway, Topliff & O Connor, for the plaintiff.

Oross & Taggart and A. F. Stevens, for the defendants.

A1LEN, J. It was decided, in Walker v. Sawyer, 18 N. H. 191,
-196, 197, that, in a case tried on the general issue, the court would
not submit a particular question of fact to be found and returned
by their verdict, without the consent of the parties. But when it
is proposed to submit specific questions to the jury, it will be
taken for granted that the parties assent, unless they object at the
time, and before the jury retires. Willard v. Stevens, 24 N. H.
271, 2775 Allen v. Aldrich, 29 N. H. 63, And .later, in Barstow
v. Sprague, 40 N. H. 27, 38, it has been decided that the court,
against the objection of either or both parties, may properly direct
a jury to return, with a gemeral verdict, answers to specific ques-
tions submitted to them. No objection having been taken, at the
time, to the submission of the special question to the jury in this




