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aside;be setwill otherwise not. Proffat’s note to Rollins v.
Ames, 79,9 Am. Dec. It82. does not from facts inappear, any

case, that thethe used inplaintiff diligence the rela­discovering
of the to a defendants,stockholder oftionship juror the and the

to set themotion verdict aside was denied.properly

onJudgment the verdict.

Clark, J., sit:did not the others concurred.

v.Richardson Weare.

A new trial will not be because thegranted, werejury find,,directed to
inmaterial facts addition to the verdict.specially, general

When the is inconsistent thespecial finding verdict,with general the for-
mer controls.

Case, for from a defective tried on thedamages highway, gen­
eral issue. After the had received instructions,jury general
which instruction ifincluded the that the was in de­injury any

the result of the want of care, the verdict-­gree plaintiff’s ordinary
defendants,must be for the of the defendants’ counsel1by request

the towere directed answer this : Did thequestion tojury injury
the occur in of or fault on his-­plaintiff consequence any neglect

? verdict was returnedA for the and the-­part general plaintiff,
court,inwas answered the affirmative. Thespecial question

defendants,ordered for the and thejudgment plaintiff excepted.

Connor,O' for theSulloway, Topliff plaintiff.

Stevens,and F.Cross A. for theTaggart defendants.

decided,Allen, in 191,J. It was Walker v. 13 N. H.Sawyer,
196, 197, that, issue,in a case tried on the' the court wouldgeneral
not submit a of fact to be found andparticular question returned

verdict, without the consenttheir of the But when itby parties.
is to submit to the itspecific questions will beproposed jury,

for that the assent,taken unless at thegranted parties objectthey
time, Stevens,and before the retires. Willard v.jury 24 N. H.

Aldrich,277;271, Allen v. 29 N. H. .later,63. And in Barstow
33,27,H.v. 40 N. it has been court,,decided that theSprague,

the of either or bothobjection directagainst parties, may properly
return, with a verdict,a to answers togeneraljury specific ques­

taken,tions submitted to them. No objection been at thehaving
time, to the submission of the to the in this-special question jury
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case, tbe must be understood toplaintiff consented,have and the
objection after tooverdict comes late.

The of wasspecial fact conclusive Walker v.finding (­ Sawyer,
196, 197, Stevens,v.supra, and,Willard 277),supra, abeing

material fact which theupon resultgeneral itdepends, must con­
trol the The courtgeneral verdict. having given specific and cor­
rect instructions to the theupon andjury subject, that their
general defendants,verdict must be for the if shouldthey answer

affirmative,the-question in the the could notplaintiff have been
nor theprejudiced embarrassed thejury question.by Johnson v.

Haverhill, 74,35 N. H. 87. the toanswer theUpon special ques­
tion, the defendants were entitled to a verdict andgeneral judg­
ment.

Exceptions overruled.

Stanley, J., did not sit: the others concurred.

Manchester & Keene v.Railroad Keene.

A condition in votea of a municipal corporation aid ingranting the con-
railroad,struction of a that shall heit when thepayable road is com-

use, is whenfor with the roadcomplied ispleted constructed so as to be
safe, fit, and convenient for the use andreasonably public accommoda-

tion, are inas railroads used similarordinarilynew localities.
or tender of the awarded to thePayment damages land-owner is a condi-

to the enter the forupontion to land theprecedent right construction of
railroad, condition,a the the ofbeinghut for benefit the land-owner, may

be him.waived by
also,So, the provision for for thestatutory security ofpayment the dama-

which he awarded onges, be waivedmay appeal, themay by land-
owner.

waiver, it the land-owner of thealthough deprivesSuch toright dispossess
interfere with operation,the railroad or its does not deprive him of the

to anright damages appropriaterecover by remedy.
due for landThe mission to make taken for thecompensation construction

be of theof a railroad can taken land-owneradvantage by and ifonly, he
the land the railroad underupon byassents to an entry such circum-

it,the to dispossessstances as to waive the omission toright make such
not tois a defence an action tocompensation brought recover a sum

in railroad,avoted aid of theby municipal corporation and payable
the iswhen road for use.completed
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