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Singer Manufacturing Company v. Bullard.

aWhere is delivered an thatsewing-machine agreement' aupon specified
sum is to be for the ofuse it until a certain amountpaid monthly is

returned,and then the machine is to be orpaid, one cent for itpaid
the machinethe title to does not to untilpass the bailee the full amount

is paid.

Replevin of a Facts found asewing-machine. referee. Inby
March, 1879, the defendant received from the aplaintiffs sewing-
machine, and an thesigned ofagreement acknowledging receipt

dollars,the machine of the value of and totwenty agreeing pay
for use ofthe the it five dollars month untilplaintiffs theper

ofamount dollars was tothen return thepaid, and machinetwenty
orto the one cent for it. Afterplaintiffs pay making payments

dollars,to the amount of ten the defendant and refusedneglected
1881,to make further and in after apayment; demandany July,

defendant,the and a to machine,refusal or deliver theupon pay up
the it. Judgment was ordered for theplaintiffs replevied plain-
tiffs, and the defendant excepted.

O’Connor,for theSulloway, Topliff plaintiffs.8f

J. forBartlett, theP. defendant.

Clark, The machineJ. was the of theproperty plaintiffs,
whether the is as aagreement lease or as aregarded conditional

title would notsale. The untilpass the was inprice full.paid
ofa demand and a refusalpayment, toUpon within acomply

time, or machine,reasonable to deliver the theup plaintiffs had a
to it. v. 29;34 N. H.right replevy Bailey Colby, Singer M’f’g
Graham, C.,Co.v. 8 17­—­S. 34 Am.Oreg. Rep. 572.

Exceptions overruled.

J.,Stanley, not sit:did the others concurred.

a. v.Rowell Hollis.&

The towns to theirduty imposed upon keep inhighways suitable repair
cannot be avaried of custom toby proof make inrepairs a particular
manner.

The admission of evidence immaterialwholly furnishes no sufficient ground
for a trial.newgranting
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Facts foundCase, from defective afor bydamages highway.
for sustainedThe claimed to recover damagesreferee. plaintiffs

horses, harnesses, ofreason a defectivetheir and bysleigh,by
andthe obstructions incumbrancesdefectalleged beinghighway,

referee, theAt the trial before the plaintiffs’snow. againstby
witnesses, ofhad beenseveral who surveyors highwaysobjection,

roads,winter werein and accustomed to per-Hollis breaking
“substance, inin that it has beenmitted to customarytestify,

the drifts instead ofto the track above canal-keepdrifting places
down, thefor this reason: If down near toyou dig groundling —and

sides, and when the snowwill to build banks on thehave upyou
full; road over theit but if theblows fills the road keep top,you

come,across, the thaws shovelthe and then whensnow blows you
to sodown would haveout. If canalled you keep shovelling,you

town, inthe force of all the men in such aitthat would require
winter, to the clear.”roadswinter as last keep

The court orderedthe defendants notThe found guilty.referee
theon the andfor the defendants plaintiffsreport,judgment

whichthis bill of is allowed.and filed exceptionsexcepted,

of toBarnes, The townsD. for the liability per­R. plaintiffs.
Laws, 75,is fixed c.Gen.defective bysons injured highwaysby

estab­custom however wellbe contravenedand cannot by any
Ev., ;2is Gr. s. 249­; thereof inadmissible.evidencelished and

26, 29; Thatcher, ;431­Dorr, Lewis v. 15 Mass.10 Mass.v.Homer
; Davis, ;Rotch, v. 63 Barb. 501­Pick. 107­v. 12 WadleyRandall

Lockhart,393;Bliss, 1 Tex. 535.6 Met. Dewees v.v.Strong
theor of the town to repaircustom relatingof this usageProof

is,The Whatwas inadmissible. only questionwinter roadsof their
itin fact? Was suitable forthecondition ofthe highwaywas

was,? it all that isIf that is required.thereontravelthe passing
theirthat the town had winternot, the fact repairedIf it was

orother customthis orto usageroads any particularaccording
road, or relieve thecondition of thethe actualcould not change

N. H.42 210.v. Enfield,theirtown from liability. Winship
could have noto this custom of the townrelativeThe evidence

referee;the of thetothan judgmentprejudiceother tendency
therefore, v.verdict, set aside. Winkleyshould beand the

513.N. H.28Foye,

Eassett, the defendants.forJ. B.

of the defendants inBlodgett, The actionJ. customary
admissible,not eitherin their wassnowdrifts highwaystorespect

thethe of whereon theof highwaythe sufficiencyquestionupon
;received, that of theor upon plaintiffs’ negligencewereinjuries

issue between theits any par-relevancydo we uponnor perceive
at the Nevertheless itshave arisencould hearing.ties which
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a sufficient fordoes not afford a newground grantingadmission
it andtrial, inasmuch as was incidental andintroductory merely,

itirrelevant and immaterial that issowas altogetherplainly
hadthat it could have influence the mind ofuponanyimprobable

518, ;28 N. H. 519­Foye.referee. See v. Cookv.the Winkley
Brown, 460; Peaslee, 168;34 N. H.N. H. Tucker v. 36 Barry

Bennett,v. Met. 354.7
overruled.Exceptions

Clark, J., thedid not sit: others concurred.

Rogers v. Miller.

or forIf a would avoid a sale of a chattel breach ofparty exchange con-
the other he must not retain of thebytract considerationparty, any part

he received such sale orupon exchange.

Trover, 25,for 1878,a horse. found the JuneFacts court.by
horse,soldthe to the defendant a warranted soundplaintiff bay

kind, for $100.and was at the ofThe sale business inplaceplaintiff’s
Mass.,Boston, and the defendant took the horse to his home in

Manchester. the horse the ascertaineddefendant thatUpon using
fits; Boston,he was to on tosubject and 5 he went saw theJuly

$100,and him to refund the take back the horse,plaintiff, requested
and The offered to a black horsepay damages. plaintiff exchange

horse,for the and some anafterbay wasnegotiations exchange
The defendant took the black horse now inupon. con-agreed

to Manchester, the andtroversy ifupon agreement understanding,
him,he suited to return the and $60horse send to thebay plain-
Welch, Boston,tiff one aby man business in and atdoing residing

Manchester, and who was then at the trade. Thepresent plain-
tiff was then to start for Ohio the nexton andintending day,

the defendant therequested to horse at Manchester un-keep bay
til return. Boston,his On his toreturn the notified theplaintiff
defendant, 18,and on the defendant sent the horse toJuly bay
Boston, and wrote the as follows:plaintiff

“Manchester, 18.July
“ Mr. IDear Sir: have the horse thisRogers. morn-shipped bay9

to The black horse has been Iing you. sick so have not been
able to use him much He is better now and he will beyet. hope
all I will send down fewright. Welch in a Yoursby days.

D. F. Miller.”truly,
$60The defendant did not send the to the plaintiff, and on

3 the wrote him to send aAugust plaintiff checkasking for that
amount, and Manchester,afterwards came to and saw the defend-
ant, and demanded the black horse. The defendant then refused


