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It is that the of the amendment rested insuggested thegranting
discretion of the it,who allowed and thatpresiding justice the

of discretion is not reserved and cannot bequestion revised.
the allowed,Whether facts stated the amendment can be isupon a-

can,of : if be,law it whether that itquestion shouldjustice requires
is a of to be determined at the trial term.question The firsti)ict

has been considered.question oidy

Motion denied.rehearingfor

J.,Stanley, did Blodgett, J.,not sit: dissented: the others
concurred.

Iron and v.Nashua Steel Co. Worcester & Nashua Rail­
road Co.

A who reason of his and the defendant’splaintiff has beenby negligence
to to anothercompelled recover-pay damages may indemnity, although

forhut his own the would not havenegligence ifinjury happened, at
not,the time he could,it occurred could and the defendant have pre

itvented care.by ordinary

Case. Demurrer to the declaration.

Iloitt,C. H. Burns and for theC. W. plaintiffs.

Stevens,A. F. for the defendants.

Carpenter, J. The declaration that the defend­alleges by
cars,ants’ careless of their and themanagement engine plaintiffs’

andwas caused to runhorse andfrightened, upon injure Ursula
fault;who without thatw'asClapp, herClapp brought action

therefor the and recovered forplaintiffs,against judgment damages,
which the of,that defendants had notice andthey paid; were

defend,to the Thesuit. defendants demur.requested Inasmuch
could not haveas recovered theClapp unlessagainst plaintiffs

(Brownin 442,were fault v. 53Collins, N. H.they v.Lyons
Child, 61 N. H. it must be taken that their72), negligence coop­

with oferated that the defendants to the Ifproduce theinjury.
not inwon liable that action because theirplaintiffs negligence

(honot, was,was defendants’and the cause of thenegligence acci­
dent, the is not now to the defendants.objection open Littleton v.
Richardson, 34 N­. H. In179. relation to bothClapp, parties were

-Shecould her either orwrong-doers. pursue bothremedy against
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Co.,them, Burrows v. March L. R. 5 Ex.her election. Gasof at
67, 71.

who has been to theof severalOne wrong-doers, compelled pay
the has in nocaused wrong, general remedy againstbydamages

He mate his own misconduct the of anothers. cannotthe ground
are,this there ithis favor. To has beenaction in proposition

said, that it can with beso exceptions, hardly, propriety,many
rule. v. 28 Conn. 455. Itsa Bailey Bussing,called appli­general

restricted to cases where the redresscation is person seeking
known,knew, to have that the/act for whichor is hepresumed

Pollard,in wasmulcted unlawful. Jacobs v.been damageshas
Barton,287, 289; v. 142.17 Johns. InCoventry10 Cush. many
liable in law to theseveral injured,instances parties maybe person

some notbetween themselves of them are atwhile as wrong-doers
all; of the to the actualtheand equity guiltless require wrong-doer

for all the and the innocent to con­to damages, equallyrespond
Batte,is v. 2 P.his C. &tribute proportion, complete. Wooley

Skelton, 504; Gibbins,1 M. & 2417; v. W. Betts A. & E.Pearson v.
;Jarvis, 174;57; 4 66­ 14v. Pick.Adamson v. Bing. Avery Halsey,

Co., 149; Holt,114Boston Gas Mass. Churchill v.Lightv. 127Gray
; ;165, and 131 v. Bussing,Mass. 67­ Smith v.BaileyMass. supra­

Foran, cases,244. These43 Conn. instead of tobeing exceptions
rule, rather not to fall within it. The ofseemthe right recovery

case the whoin the one that^he without faultrests upon principle
is another’s act ishis entitled toinjuredon by wrongfulpart

in other thethe doctrine of contribution.uponindemnity/'and
masters, iswho toof two reasoncompelled byOne pay damages

have contribution fromof his servant’s the othermaynegligence,
a burden common to both.he has removed re­because They may
servant,of the because as himcover areindemnity against they

fault, and are his misconduct.injuredwithout Onedirectly by
far innocent that he can recover for an tois so hiswho injury per­

he,recover sumalso whateverson or reason ofproperty, may by
to the has been to to a thirdhis relation wrong, compelled pay

If the could recover for an to their horseplaintiffs injuryperson.
accident,the recover the sumthey whichcaused by may they

to Clapp.paid
Itis does not theThe declaration disclosegeneral. particulars
reason of which recoveredof the negligence, byplaintiffs’ Clapp

it,Under cases in their factsthem. anddiffering widelyagainst
be itothers bemay proved. Among possible, mayaspectslegal

servants,the horse was in the of thethatshown charge plaintiffs’
its or itshave after theprevented frightwho might running fright,

neither,could do that nevertheless haveor if they mightthey
to or itthe that theavoided injury Clapp; may appear plaintiffs’

horse,inconsisted the whethersolely permittingnegligence
servants,unattended their to he at 'theor whereattended by place

the Thethe time of of theit at declarationfright.was generality
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Bath, 85 N. H.does not render it bad in law. v. 531. IfCorey
are to state ofthe entitled factsanyplaintiffs judgment upon

it,under the demurrer must be overruled. Whether theprovable
so, cases,in incase,can recover and if whatany possibleplaintiffs

declaration,to be under the are orproved speculative hypothetical
cannot,of which none and arise.all involvequestions, may, They

the relatingwhole of the law to mutualsubstantially subject neg­
The case be without consid­ligence. might dischargedproperly

Cudworth,them and thev. 24 Pick.ering (Smith 196), parties
verdict,to the or a the factsrequired present by pleadings, by upon

consideration, however,which their A brief ofrights depend. ¡|j
involved, rimay,the it is facilitate ageneral questions trialthought,

and save to theexpense parties.
care is such care as of exer­Ordinary persons average prudence

Henniker,like 317;cise under circumstances. 41 N.Tucker v. H.
Sandown, 244; Monroe,52 N. H. v.v. Aldrich 60 N.Sleeper H.

one118. in the conduct of his lawful business is boundEvery to
care,act with this of and to do soif he fails isdegree responsible

for the thatfollows aconsequences, person injured reason^by{it
care,of his want of or the law makes noordinary (since appor­

tionment thebetween actual wrong-doers) by joint ofoperation
his own and another’s is remediless? Thisnegligence, general

determines,facts,rule of law to itthe isjustly applied believed,
the of the in forall actions Inrights parties negligence. its

cases,law,the as in various other deals with theapplication, imme­
cause, occasion,diate cause as thefromdistinguished—the —and

looks at the natural and to be effects.expected Cowlesreasonably
Kidder, 383;v. 24 N. H. Hooksett v. 44 N. 108;H.Company,

608;Plaisted,McIntire v. N. H.57 Solomon v. 59 N.Chesley, H.
243; Southwick, ;12China v. Me. 238­ v. Western U.Lowery Tel.

198;Co., Hewitt, 243;60 N. Y. v. Exch.5 v.Rigby Blyth Birming­
Co., 781;ham Waterworks 11 Exch. Bank Ireland v. Evans’sof

411;Charities, 410,389,5 L.H. Ca. Ionides v. Marine Co.,Ins.
; House,14 B. N.C. S. 259­ Marsh v. L.Romney Trinity R. 5

204; Mather, 268;Ex. Holmes v. L. R. 10 Ex. v. Powell,Sharp
253; Cox, 369;L. 7 C. P. Pearson 2 P.R. v. C. Div. Tutein v.

211;Hurley, 98 Mass. Bro. Max. 215.Leg.
consideration,Actions for for convenience ofnegligence bemay,

classes,into four theseparated occasionnamely, where, upon of—
the of the defendant,theinjury complained (1) plaintiff, (2) or

neither was and bothwhere(3) present,party (4) wereparties
In of it bothall them thatpresent. may happen wereparties

more or less Actions the. statute ofnegligent. upon highways are
a common of the first ofexample clasg;'|)The negligence the!
defendant, however does not therelieve fromgreat, plaintiff thef

If,of theduty exercising notwithstandingordinary defectivecarej7
condition of the this of care on the ofdegreehighway, part the

accident,would the his and not theplaintiff prevent defendant’s
lxii. 12VOL.
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negligence, though happen, is,but for the latter it could not in the
eye law, Concord, 394;of the its sole cause. Farnum v. 2 N. H.

Forrester, cases, injuryButterfield v. 11 East 60. In this class of an
plaintiff's negligence producewhich the contributes to could not

happen plain­without it. The not uncommon statement that the
negligence any degreetiff cannot recover if his contributes in to

injury, strictly correct, althoughcause the is the word "contribute"
may be, Crompton, J., Warman, 584,as in Tuff v. 5 C. B. N. S.
says is, "avery use,"it unsafe word to and "much too loose." The

plaintiff knowledgeresult is the same whether the acts with full of
danger, or, by proper care,the reason of a want of fails to discover

seasonably. anticipate,it if he is not b'ound to and in advance
provide for, negligence, ihay wilfully negli­another's he not or
ge~itly eyes against possibility.shut his its ~H̀e is bound to be

everything ordinaryinformed of which care would di~close to hii~.
injury by drivingHe can no more recover for an caused into a

dangerous pit, ignorant, ordinaryof which he is but of which care
him, by carelesslywould have informed than for one caused driv­

ing pit. Litchfield, 271;into a known Norris v. 35 N. H. Clark
Barrington, 44; Henniker, 317;v. 41 N. H. Tucker v. 41 N. H.

Winship Enfield, 213, 214; Manchester,v. 42 N. H. Underhill v.
45 N. H. 220.

conceded, theorfoundThe defendant’s negligence being
is, the the exercise ofwhether plaintiff, byquestion^remaining

not,the he 4*scare, have If couldcould escaped injury.ordinary
fault, could, n'otis entitled to recover. If he heandhe is fromfree

thehis own but is himself liable torecover forcannot injury,only
is and ofthe case becomes oneif the latterother injured;party,

Mann, 546,Davies v. 10 M. is anclass, of which & W.the second
that,is here saíneliable for the reasonThe defendantinstance.

isnot tohe could recover,-^that ordinaryas plaintiff, say/Eecause
thathave the factwould preventedcare on his part (Theinjury/

situationhis in aproperty dangerousone has carelessly exposed
thehis from ofneighbors conductingdoes not absolve obligation

it with An whichtoin ordinary injurythemselves regard care.^
it,is caused the want of andof care would preventthat bydegree

in his in aleavingthe owner’s negligence property perilousnot by
broken,called to set a cannotsurgeon, leg carelesslyposition/A

to a suit for thatin answer themal-practico,urge,successfully
his thein caused orcrookedlegbreakingnegligencepatient’s

Co., 459,v. N. Y.Lannen 44Albany. Gas-lightlimb.shortened
286,Thompson, 109 Mass. 289. far as the463; v. SoHibbard

concerned, distinction,is is nothereof civil liabilityquestion
Parker,the measure of v. 53be init damages (Fayexcept .may

N. H. between342, 56 wilful andv.Bixby Dunlap, 456),H.N.
who,One without reasonable killswrongs. necessity,negligent

field,ox, in his isfound liabletrespassing equallyhis neighbor’s
or 53Wright,it v.carelessly.he does purposelywhether Aldrich
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Plaisted,398; 606;N. H. H.McIntire v. N. Cool.57 Torts 688-­
Maim694. would be no liable formore the fet­wilfully shooting

tered ass haswhich Davies left in thecarelessly public highway,
it, which, care,he isthan for the over berunning ordinary couldby

avoid. inThe owner’s the ox tonegligence, andpermitting stray
in street,ass fettered in thetlie without itleaving thealthough

cause,would not is no more the sense,in ainjury happen, oflegal
alike,the than of the wilful In each casenegligent wrong. in—as

that of the broken merely affords the anleg, wrong-doer oppor­—it
to do the Co.,mischief. Bartlett v. Bostontunity Gas-light 117

533; Dethick, 439,Q.Mass. v. 12 B. 445.Clayards
or its andKnowledge, equivalent, culpable ignorance, ignorance

situation,without fault of the which-,are circumstances by among
others, the measure isofrequisite determined.vigilance Griffin

124;Auburn, 121,v. N. H.58 v. Dearing,Palmer 93 N. 7;Y.
Robinson 22Cone, 213. The ofv. question contributory neg­Vt.

is not involved/' The if is theligence wrong, any, negligent injury
of toproperty exposed is,'carelessly danger:' only questionfThe
whether the defendant could have itprevented by care.ordinary

fault,not,If lie could he is without notand liable. If be could,
is, law,his in the sole cause of thenegligence Daviesinjury} v.

Mann, 546;10 &M. W. v. LondonRadley 1Railway, App.&c.754; Brooke,Ca. v. Q. 377;Colchester 7 B.Mayor Isbell v.of
Railroad,N. N. 393;Y. H. 27 Conn. Trow v. Vt. Central Rail­&

road, ;24 Railroad,Vt. 487­ Harlan v. St. Louis 64 Mo. 480;&c.
Railroad,Kerwhacker v. Cleveland 3 Obio St. 172.&c.

The law is not affected orthe theby presence absence of tbe par­
ties, nor the of toitby difficulty applying facts.complicated To

partieswarrant a whore bothrecovery are at the time ofpresent
the well iiYas as theinjury, onoHierTiiiesTaBnTfy ofpart the
defendant concur with on the of thenon-ability part plaintiff:jYrast
to carty^Theirit toprevent by ordinary exerciseduty this degree
of iscare and neither isreciprocal;equal exonerated from bis

the or misconductobligation by present previous of the other/
The law moreno holds one for anresponsible unavoidable,

avoidable,or an to tbejustifies injury of oneperson who care­
tohimself toexposes danger, than bislessly property, simi­

insituated bis absence. He who cannotlarly anprevent injury
inflicted his ornegligently upon anperson property by intelligent”“ and theatagent, present time v.acting (State Railroad, 52

557,N. H. 528, v. Co.,White Winnisimmet 7 Cush. 155, 157,
Cone,Robinson v. 22 Vt. is fault,without213), legally and it

is immaterial whether his results from bisinability absence, pre­
vious or other cause. On hand,the othernegligence, his neglect

can,it, ifto he is the sole orprevent cooperating cause of the
No one can of another’sinjury. justly complain negligence, which,

but bisfor own would bewrongful interposition, harmless. Par­
Adams,ker v. 12 415.Met.
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While alla ofthis class assumeCases of variety aspects.great
hethat whothe fundamental only, byare by principle,governed ' an isdoes notcare can and prevent responsibleinjury,ordinary

uni­to formulate a rule init isin impossible languagedamages,
the correct in itsA statement of law applica­versally applicable.

of when toto state facts be inaccuratetion one may applied
and sufficient in a caseto theInstructions jury properanother.

class, but incorrect inwould be notfirst onlyof the inappropriate
v.down in War­second class. The doctrine laidof theone Tuff

573, 585, suited to theman, however and wellB. N. just5 C. S.
case, as to the facts inwas held erroneousin that appliedevidence

and,Deane, 455, 464-466, as av. 101 Mass. generalMurphy
indefensible.seemsproposition,

from a hazardous situation causedresultAn accident may by
If,or at the time ofof one both parties.the negligenceprevious

to whichdefendant is unable remove thethe dangerinjury,\the
created, substance,becomes, inthe case one ofhashis negligence

not, as,orcan recoverfirst plaintiff according bythe class\^the
care, himself from the naturalhe can or can not protectordinary

manner,If the in isthe likeof plaintiff,consequences situation^
histhe which hasto obviate danger prior negligence pro­unable

;becomes,duced, one of the second classsubstantially,the case (lie
not, defendant,the theas sameor according by degreecan recover

care, not avoid the natural of suchcan or can consequences neg­of
of at the timedue on the either of theIf care part injuryligence.}

it, of one or boththe antecedent negligence partieswould prevent
ofimmaterial, it be as one the circumstancesmay byexceptis

of care is to be determined. Inmeasurethe requisitewhich
indeals their behavior the situa­the law witha casesuch

done,the time the mischief isfinds them atin which ittion
incuria,ismisconduct. Theof their latter butpriorregardless

;is cause of the theinjuriaelocum thedans dangerincurianot —it
v.Metropolitanof the Jack­Railwaythe cause injury.isformer

198;193, Dublin v. 3Railway Slattery,Ca.son, 3 App. &c.
1155, 1166; Q.v. London 12 B.Davey Railway,Ca.App. &c.

359,Rosebeck,; v. 1570, Churchill Conn. 363-365.76­Div.
is in ahis carelessneswho put positiona by perilousIf person,

others,to while in that does all aand thatposition per­himselfto
could, he of nois towardswrongprudence guiltyof averageson

him,totheembraces injurewho opportunity negligentlyanother
which care on his wouldreceives an propér partinjuryor who

todoubtless be esteemed carelessnessIt would grossprevent.
rudder, ifin a vessel without a but the own­the Atlanticnavigate

care,with iser, his rudderless ship ordinary neg­sailingwhile
steamer, the latter must thedown arun by pay damages,ligently
it v.none if is Dowell Steam Navigationrecover injured.canand

195; Earle, 208;Y.v. 30 v.Haley& B. N.Co., E.5 Hoffman
vessel,Co., N. If the reason of its47 Y. 176. byUnion Ferry
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steamer, both intherudder, beingruns and injuresa uponoflack
time, must thethe formercare at the payof ordinarythe exercise

ahas dangeroushis producedwho negligencebydamages. (He
from it to one whofor an resultingis injurysituation responsible

is without fault)
or, in theof theeachof the parties,the time injury,at(If,

them, couldif neither of preventof antecedent negligence,absence
Thecare, be no comparativelythere canit ordinaryby recovery)

fall under onewill ordinarilyof simultaneousrare cases negligence
theresults from com­the accidentthese heads. Ifthe other ofor

neither aloneboth that ofofof the parties,bined effect negligence
duethat careit, theto plaintiffsufficient proof byproducebeing

it will notwould havedefendant preventedof theon tire part
recover, wouldon his ownlike care partto becauseentitle him

of each is anIf the misconducteffect. partyhad the samehave
occurredit would havethe so that bycause of injury,adequate
fault of thewithout the cooperatingof cither’sreason negligence

he could not havethat due careother, the byby plaintiffproof
recover, because no moreentitle him toit will notprevented

it like care.the defendant have Murphycould prevented by
465; Holt, In464, v. 131 Mass. 67.Churchill101 Mass.v. Deane,

ain fault. warrantare recovery,case alike /Toequallyeach they
thatestablish bothmust propositions, namely, bythe plaintiff

could,not, the defendant havehe could and pre­careordinary
;Railroad, H.52 N. 5­ 28­ v.Bridgev.the Statevented injury)

244; v.3 M. & Dowell Steam Navi­W.Junction Railway,Grand
Warman, 573;195; v. C. B. N. S.Co., 55 E. & B.gation Tuff

70;Q.12 B. Div. Munroe v.v. Railway,LondonDavey &c.
Railroad,274; &c. 6Leach, v. NewMet. Lucas Gray7 Bedford

;Deane,64; 101 Mass. 455­ Hall v.v. 119Ripley,Murphy
Railroad, 248;18 N. Y. Austin v.135;Button v. HudsonMass. &c.

75;Co., N. Y. v. 45 N.43 Barker Savage,J. Y.N. Steamboat
675,674, and cases cited.194; Cool. Torts

class,cases of the third aIn the unfrequent negli­comparatively
seldom, ever,if recover. Where bothcan partiesplaintiffgent

fault;if not in ordi­careless, arethey always, equallyare usually,
of either would the Notthe preventcare on injury.part (nary

accident, can,of the inthe occasion neitheron gen­being present
of the other’seral, the consequences negligence.)againstguard

158; White,v. 1Jac. M. & W.v. Cro. SybrayBlyth Topham,
Groucott, 149;4 B. & S. Lee v. C. B.435; v. 18Riley,Williams

31;722; Q.L. R. B.v. 7 Lawrence v.Newberry,N. S. Wilson
274; Co.,v.Q. B. Firth Iron 3 C. P.L. R. 8 BowlingJenkins.

Board, 5;254; v. Amersham Burial 4 Ex. Div.CrowhurstDiv.
78;Brainard, Merrick, 71;1 Cow. v. 105v. Mass.LyonsBush

Olcott, 399.13 N. H.v.Page
of suchactions for a character thatIf there are thenegligence

are not determinable theof the ofbyparties applicationrights
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If,these the case is not one of them. notwith-principles, present
care,the defendants’ thenegligence, plaintiffs, by ordinarystanding

horse,could have the of the or its afterfright running,prevented
either,or, in the absence of to do ifabilitythe couldtheyfright,

the and to their miscon-have avoided running upon injury Clapp,
defendants, accident,duct, ofand not that of the was the cause the

hand,recover. the other if theand cannot On plaintiffs’they
itcarelessness consisted in the horse to be wheresolely permitting

time, and care the would havewas at the defendantsordinary by
or,- ofits if the of stateplaintiffs, proofprevented fright, by any

declaration, it-facts to be shown under the can makecompetent
not,the thethat at time of the occurrence could andappear they

could, accident,defendants such care have theby prevented they
are to recover.entitled

•.Demurrer overruled.

J.,Clark, not thedid sit: others concurred.

Greeley a., Ex'rs,& v. Nashua.

in for instructions does not lie unless a determination of theA bill equity
is to the of a trust.presented administrationquestions necessary

Equity,Bill in the advice of the court. The billpraying
will,the deceasedthat left a which has been dulyalleges proved,

other the “I andamong provisionscontaining following: give
farm,to the of Nashua situate on the Concord roaddevise city my

Nashua, as deeded to mein said oneby Joseph Greeley, containing
less,acres orhundred and more at the termination of thesixty

time,at decease to be and held forlease said allmy kept by city
and atto be used for some future time for afarming purposes, park

for some institution. Said to cause theor all wood andpublic city
to be cut and marketedtimber over to executors onepaying my

inhalf the same shall market within three afterbring years my
decease; also to over to executors one fifth of all thepay my part

from said farm for fifteen from decease.profits yearly years my
to this devise within one afterSaid deceaseacceptcity year my

said devise and toand not thefailingaccepting perform provisions
tothis item the said farm revert. And I andherebyof devisegive
executors,to wife andthe same to share thatmy they equally

consists of hundred andfarm one acres ofthe valuable farm-sixty
thereon;with that theland claim thatbuildings haveing city they

form,this devise in and have demanded of theaccepted legal plain-
ofthe .thetiffs devised The also claimpossession premises. city


