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ciously remained unsettled, awaiting a more favorable opportunity
to sell their property and wind up their affaivs. The executor
informed the plaintiffs’ agent that he had in his hands $6,000 or
$7,000, part of Wheeler’s estate, which he intended to hold until
the contingent liability was settled; and the executor’s executor
still holds about $5,000 of the fund retained for the payment of the
plaintiffs’ claim.

As the plaintiffs have not made it clear that they cannot recover
contribution by proceedings in the settlement of Wheeler’s estate
in the probate court, they do not show themselves entitled to relief
in this'suit. The case is continued to give them a reasonable time
for such proceedings. If it is found that they have not an ample
remedy in the probate court, the question whether this bill can be
maintained will be further considered.

Continued.

STANLEY and CARPENTER, JJ., did not sit: the others concurred.
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The declarations of a former owner of land, made while in possession, arve
competent evidenee upon the question of its boundaries.

Wrir or ENTRY. Facts found by a referee. The controversy was
upon the question of the true location of the boundary line of the
parties” lands. The defendant’s evidence tended to show that
Richardson, under whom the plaintiff claims, and who owned and
occupied the plaintiff’s lot from 1816 to 1877, during all that time
recognized the boundary line as now claimed by the defendant.
To contradict this, the plaintiff offered to show by a son of Rich-
ardson, that his father, while in possession of the land, and before
any controversy about the boundary line had arisen, pointed out to
him a bound as the true one, which is the same to which the plaintiff
now claims. The evidence was excluded, and the plaintiff excepted.

F. G. Clarke and A. F. Stevens, for the plaintiff.
K. M. Smith and O. H. Burns, for the defendant.

Arrex, J. The evidence of Richardson’s declarations, made
while he was in possession of the land, as to the location of a
boundary, was competent to rebut the defendant’s evidence of the
plaintiff’s constant recognition of the boundary claimed by the de-
fendant, and would have been competent as affirmative evidence of
his own boundaries. South Hampion v. Fowler, 54 N. H. 197, and
cases cited on page 200,

RBeport recommitted.

STANLEY, J., did not sit: the others concurred.



