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the partnership burden of personal responsibility upon those who
consent. Contribution, in such a case as this would partially defeat
such a purpose. Charles Willard, a stockholder, having consented
to the creation of the debt to himself in excess of the statutory
limit, is not entitled to contribution from those who did not con-
sent. .

It is not found as a fact that there was unreasonable delay in
bringing this action, or that Baldwin’s representatives or George
Willard should have been joined as defendants. If a pursuit of
them in this jurisdiction would have been fruitless, their shares of
contribution fall upon others. Erickson v. Nesmith, 46 N. H. 871,
378. On this point the parties do not differ as to the law. If
there is any controversy as to the fact, it will be settled at the
trial term.

Case discharged.

ALLEN and Smrre, JJ., did not sit: the others concurred.

LoeUE v. CLARK § a.

A party aggrieved by the decree of a judge of probate who is disqualified
to sit by reason of interest, has an ample and convenient remedy by ap-
peal, and cannot maintain a petition for a writ of certiorart.

PrrrTiown, for a writ of certiorart, to cause the defendant Clark,
the judge of probate for the county of Sullivan, to certify to this”
court the record of the settlement of the account of the defendant
Kempton, executor of the will of Fanny Hall, and to cause Kemp-
ton to appear and settle his account in this court. The petition
alleges, in substance, that the plaintiff is a residuary legatee under
the will of Fanny Hall; that on the ninth day of July, 1879, the
will was duly proved, and the defendant Kempton was appointed
executor; thab at a court of probate, held in December, 1881, the
parties appeared and were heard in relation to the settlement of
the executor’s account; that the plaintiff then objected to certain
items of credit in the account, among which was one of forty dol-
lars’ fees paid the defendant Clark, and claimed that the executor
should be charged for certain other items not included in his ac-
count; that Clark thereupon admitted that “by reason of interest
he was disqualified to sit in said case;” that the hearing was ad-
journed to such time and place as the judge of probate of Cheshire
county should designate, by whom the matter might be determined,
though it was not alleged that a record was made that the judge
deemed himself disqualified, or that the hearing was adjourned;

hat at the next term of the probate court for Sullivan county the
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executor filed a new and different account, which, without fur-
ther notice, was allowed by a decree of the court; that the plain-
tiff was not present personally or by counsel, understanding that
a hearing was to be had by another tribunal, and that the defend-
ant Clark had no jurisdiction. All the material facts of the peti-
tion are denied by the defendants’ answer. They also claim that
the facts set forth in the petision are not sufficient to maintain it.

Fdes & Newton, for the plaintiff.
A. S. Wait, for the defendants.

STANLBY, J. A writ of eertiorar: is not ordinarily granted when
the plaintiff has other ample and convenient remedies for the
establishment and protection of his rights, Huse v. Grimes, 2
N. H. 208, 212; Tucker’s Petition, 27 N. H. 405, 409; Landaff’s
Petition. 34 N. H. 168, 178; Peiers v. Peters, 8 Cush. 529. The
plaintiff’s remedy by appeal would have afforded him all the re-
dress that he seeks by this proceeding. G. L., ¢. 207, s. 1; Moses
v. Julian, 45 N. 52, 54.

As it does not appear that injustice was done by the decree of
the judge of probate, the motion to amend the petition so that it
may be regarded as an application for leave to appeal, under (Fen.
Laws, ¢. 207, ss. 7, 9, is denied. Holton v. Olcott, 58 N. H. 598 ;
Bolles v. Dalton, 59 N. . 479; Redding v. Dodge, 59 N. H. 98;
Hdes v. Herrick, 61 N. H. 60, 61.

Petition dismissed.

All concurred.

LeAvVITT v. PEABODY.

In an action by the indorsee in good faith for value of an overdue promis-
sory note, the maker cannot set off debis due to him from the payee.

AssUMPSIT, upon the defendant’s promissory note, payable to
H. or order; plea, the general issue with notice of a set-off of a
debt due from H. to the defendant. Hor a valuable consideration
H. sold and delivered the note, after its maturity, to the plaintiff,
who, so far as appeared, had no knowledge of H.’s indebtedness to
the defendant. It was not endorsed by H. until after the plaintiff
was informed of the indebtedness, and that the defendant claimed
to set it off against the note. The court rejected the set-off, and
the defendant excepted.

G. B. Brown, for the plaintiff.
A. 8. Wait, for the defendant.
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